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21 February 2008

[We have eliminated the Annexes C to L as we did not make any comment on them]

Although paragraph 3 of the Framework Agreement of 31 July 2004 states that "The reforms in all three pillars form an interconnected whole and must be approached in a balanced and equitable manner", the Chair of the WTO Special Session of the Committee on Agriculture has chosen to present, between 21 December 2007 and 4 January 2008, 16 working documents on the issue: 4 on domestic supports, 4 (in fact 2) on export competition and 8 on market access. The present supposedly comprehensive revised draft is not more integrated that his preceding "Draft possible modalities" of 22 June 2006 and that the first and second instalments of his communications of 30 April and 25 May 2007.
I. Domestic Support

A. Overall reduction of trade-distorting domestic support: A Tiered Formula

[It is illogical to begin by the OTDS before specifying the proposals for its components: the Final Bound Total AMS (FBTA), the two de minimis and the blue box.] 

Base level

1. The base level for reductions in Overall Trade-Distorting Domestic Support (hereafter "Base OTDS") shall be the sum of:

(a) the Final Bound Total AMS specified in Part IV of a Member's Schedule;  plus

(b) for developed country Members, 10 per cent of the average total value of agricultural production in the 1995-2000 base period (this being composed of 5 per cent of the average total value of production for product-specific and non-product-specific AMS respectively);  plus
[Paragraph 30 below on de minimis claims to be in line with the Agreement on Agriculture (AoA) definition on product-specific (PS) de minimis: "The de minimis levels referred to in Article 6.4(a) of the Uruguay Round Agreement on Agriculture for developed country Members (i.e. 5 per cent of a Member's total value of production of a basic agricultural product in the case of product-specific de minimis".

However let us quote the full definition of PS de minimis in the AoA (Article 6.4): "A Member shall not be required to include in the calculation of its Current Total AMS and shall not be required to reduce: (a) product-specific domestic support which would otherwise be required to be included in a Member's calculation of its Current AMS where such support does not exceed 5 per cent of that Member's total value of production of a basic agricultural product during the relevant year" (not underlined in the text). In other words, as soon as a product-specific (PS) support reaches 5% of the production value of the product, it loses its PS de minimis and gets a PS AMS which is added to the applied total AMS and the production value of that product is added to the production value of all products with PS AMSs. 

H. de Gorter and J.D. Cook, among others, confirm this interpretation: "Product-specific de minimis ceiling is less than 5 percent of the total value of production because support for some products are over five percent of the value of production and so is included in the AMS". They show that, for the EU, the permitted PS de minimis is of €1.428 billion against $11.900 for the NPS de minimis and, for the US, it is of $5.773 billion against $9.621 billion for the NPS de minimis (Harry de Gorter and J. Daniel Cook, 2006. Domestic Support in Agriculture: The Struggle for Meaningful Disciplines, in "Trade, Doha and Development: a window into the issues", http://siteresources.worldbank.org/INTRANETTRADE/Resources/239054-1126812419270/7.DomesticSupport_updated_on12Dec05.pdf).
Ivan Roberts confirms also that "Where a commodity’s support is counted toward a member’s AMS, the country would not be eligible for product specific de minimis exemption for that commodity" (Ivan Roberts, WTO Agreement on agriculture. The blue box in the July framework agreement, ABARE, March 2005, http://abareonlineshop.com/product.asp?prodid=12989).
In other words the present modalities are hugely contradictory:

1) If the sum of all the allowed PS de minimis is 5% of the value of the whole agricultural production (VOP), at least during the base period, this can only happen if each agricultural product had an allowed PS de minimis, even if it had already a PS AMS, i.e. a PS support above de minimis. 
2) Consequently, if each agricultural product had an allowed PS de minimis, if had also a PS AMS at least at this de minimis level.

3) If all products had a PS AMS during the base period, the production value of products without a PS AMS was nil. With the present AoA rule the allowed PS de minimis would have been nil also since it is equal to 5% of the production value of products without PS AMSs. 
4) Therefore this is totally incompatible with the opposite statement that the allowed PS de minimis is 5% of the VOP. 

5) Consequently the allowed OTDS would fall significantly, being only composed of the FBTA (Final Bound Total AMS) + the non product-specific (NPS) de minimis + the allowed blue box!
In fact the main reason why this revised draft modalities (as all the previous papers issued since the Framework Agreement of 31 July 2004) have changed the rule on PS de minimis, at least for the objective of its reduction commitments during the Doha Round implementation period, is that several Members have not been able or willing to notify the production value of each product with a calculated AMS. This has particularly be the case of Japan up to 2004 (last year notified) and of the EU up to 1999-2000 (the production value has appeared from 2000-01 to 2003-04, the last year notified). 
It must be said in their defense that the WTO notification requirements and formats of 30 June 1995 (G/AG/2) did not foresee in the Supporting Table DS:4 a column for the value of production and the correlative allowed de minimis level, even if the US must be praised to have done it from the beginning. But this defense is not an excuse as there was no other means to check the claim that a given PS AMS was below de minimis so that all the other Members should have done the same.  
Therefore it is much easier to decide that the allowed PS de minimis during the 1995-2000 period has been of 5% of the whole VOP, as for the NPS de minimis, even if it leads to huge contradictions with the AoA rules. This also explains why the simulations published in May 2006 by Canada on the impact of the EU, US and Japan offers on their FBTA reduction have also used 5% of the whole VOP for PS de minimis as they could not get the production values of the EU and Japan products notified with PS AMSs.

However, if Members would adopt the present proposal on the allowed PS de minimis, i.e. if all products had a PS de minimis, then it would not make sense to differentiate the PS de minimis from the NPS de minimis, particularly to compute the reduction commitments in de minimis and OTDS.]
(c) the higher of average Blue Box payments as notified to the Committee on Agriculture, or 5 per cent of the average total value of agricultural production, in the 1995-2000 base period.
[The EU's average notified BB has been of €20.888 billion, i.e. 9.4% of its €222.577 average value of agricultural production (VOP) for the 1995-2000 base period. The US's average notified BB has been of $1.172 billion (there was only a BB in 1995, for $7.030 billion) but 5% of the VOP has been of $9.708 billion.]
2. For developing country Members, item (b) of paragraph 1 above shall be 20 per cent of the average total value of agricultural production in the 1995-2000 or 1995-2004 period as may be selected by the Member concerned.  For developing country Members, the base period for the purposes of item (c) of paragraph 1 above shall be 1995-2000 or 1995-2004 as may be selected by the Member concerned.
Tiered reduction formula

3. The Base OTDS shall be reduced in accordance with the following tiered formula:

(a) where the Base OTDS is greater than US$60 billion, or the equivalent in the monetary terms in which the binding is expressed, the reduction shall be [75] [85] per cent;

(b) where the Base OTDS is greater than US$10 billion and less than or equal to US$60 billion, or the equivalents in the monetary terms in which the binding is expressed, the reduction shall be [66] [73] per cent;

(c) where the Base OTDS is less than or equal to US$10 billion, or the equivalent in the monetary terms in which the binding is expressed, the rate of reduction shall be [50] [60] per cent.

4. Developed country Members with high relative levels of Base OTDS in the second tier (i.e. at least 40 per cent of the average total value of agricultural production in the 1995-2000 period) shall undertake an additional effort.  The additional reduction to be undertaken shall be equal to one half of the difference between the reduction rates specified in paragraphs 3(a) and 3(b) above.

Implementation period and staging

5. For developed country Members, the reductions shall be implemented in six steps over five years.

(a) For Members in the first two tiers specified in paragraphs 3(a) and 3(b) above, the Base OTDS shall be reduced by one-third on the first day of implementation.  The remaining reductions shall be implemented annually in five equal steps.

(b) 
For Members in the third tier specified in paragraph 3(c) above, the Base OTDS shall be reduced by 25 per cent on the first day of implementation.  The remaining reductions shall be implemented annually in five equal steps.

Special and differential treatment

6. Developing country Members with no Final Bound Total AMS commitments shall not be required to undertake reduction commitments in their Base OTDS.

7. For developing country Members with Final Bound Total AMS commitments, the applicable reduction in the Base OTDS shall be two-thirds of the relevant rate specified in paragraph 3(c) above.  
[This would be totally unfair: see below the comments on the Market access part.]
However, net food-importing developing countries (hereafter "NFIDCs") listed in document G/AG/5/Rev.8 shall not be required to undertake reduction commitments in their Base OTDS.

8. For developing country Members, the reductions shall be implemented in nine steps over eight years.  The Base OTDS shall be reduced by 20 per cent on the first day of implementation.  The remaining reductions shall be implemented annually in eight equal steps.

Recently-Acceded Members

9. Saudi Arabia, the Former Yugoslav Republic of Macedonia and Viet Nam, as very recently-acceded Members (hereafter "RAMs") shall not be required to undertake reduction commitments in their Base OTDS.  Small low-income RAMs with economies in transition
 shall not be required to undertake reduction commitments in their Base OTDS.  Reduction commitments for other RAMs with Final Bound Total AMS commitments shall be two-thirds of the relevant rate specified in paragraph 3(c) above and shall be implemented in accordance with the provisions in paragraph 8 above.

Other commitments

10. All Members other than least-developed country Members shall schedule their Base, Annual and Final Bound OTDS entitlements, as provided above, in monetary terms, in Part IV of their Schedules.  Developing country Members that are not required to undertake reduction commitments under any of the provisions of these modalities shall only be required to schedule their Base OTDS.

11. For those Members that, under these modalities are subject to reduction commitments in their Base OTDS, such commitments shall apply as a minimum overall commitment.  Throughout the implementation period and thereafter, each Member shall ensure that the sum of the applied levels of trade-distorting support under each OTDS component does not exceed the Annual and Final Bound OTDS levels specified in Part IV of its Schedule.

12. The Agreement on Agriculture shall be amended in order to provide for these OTDS modalities including amendments to existing Articles, where necessary, to ensure consistency with the above provisions.
B. Final Bound Total AMS:  A Tiered Formula

Tiered reduction formula

13. The Final Bound Total AMS shall be reduced in accordance with the following tiered formula:

(a) where the Final Bound Total AMS is greater than US$40 billion, or the equivalent in the monetary terms in which the binding is expressed, the reduction shall be 70 per cent;

(b) where the Final Bound Total AMS is greater than US$15 billion and less than or equal to US$40 billion, or the equivalents in the monetary terms in which the binding is expressed, the reduction shall be 60 per cent;

(c) where the Final Bound Total AMS is less than or equal to US$15 billion, or the equivalent in the monetary terms in which the binding is expressed, the rate of reduction shall be 45 per cent.

14. Developed country Members with high relative levels of Final Bound Total AMS (i.e. at least 40 per cent of the average total value of agricultural production during the 1995-2000 period) shall undertake an additional effort in the form of a higher cut than would otherwise be applicable for the relevant tier.  Where the Member concerned is in the second tier, the additional reduction to be undertaken shall be equal to the difference between the reduction rates specified in paragraphs 13(a) and 13(b) above. 
[These provisions are useless as the EU FBTA of €67.2 billion was much lower than the €89 billion in the value of 40% of its agricultural production (VOP) in the base period 1995-00. And the US FBTA of $19.1 billion was even lower than the $77.7 billion representing 40% of its VOP for 1995-00. As the additional reduction rate for the US would be of 7.5% – ending with a total reduction rate of 67.5%, not far from the unchanged 70% reduction rate for the EU – was it necessary to make a distinction between the two tiers to get such a result?]

Where the Member concerned is in the bottom tier, the additional reduction to be undertaken shall be one half of the difference between the reduction rates specified in paragraphs 13(b) and 13(c) above.

Implementation period and staging

15. For developed country Members, reductions in Final Bound Total AMS shall be implemented in six steps over five years.  For developed country Members in the top two tiers specified in paragraphs 13(a) and 13(b) above, such reductions shall be implemented by means of a first instalment of a [25] per cent reduction on the first day of implementation, followed by reductions in equal annual instalments over five years.  For other developed country Members, the reductions shall be implemented in six equal annual instalments over five years, commencing on the first day of implementation.

Special and differential treatment

16. The reduction in Final Bound Total AMS applicable to developing country Members shall be two-thirds of the reduction applicable for developed country Members under paragraph 13(c) above.  
[It is not fair to demand that DCs would have to cut their FBTA by two-thirds of that required from developed Members since their FBTA is so much larger. And above all because most DCs are unable to use green subsidies at a significant level whereas the developed countries can increase them without limits, and given that green subsidies have strictly the same trade-distorting effect as the amber box, the reduction required from DCs' FBTA should not exceed the proportion of their FBTA in relation to developed countries' total agricultural subsidies of all colours (amber, blue and green).]
The reductions in Final Bound Total AMS shall be implemented in nine equal annual instalments over eight years, commencing on the first day of implementation.

17. NFIDCs listed in document G/AG/5/Rev.8 shall not be required to undertake reduction commitments in their Final Bound Total AMS.
[On the basis of the FAOSTAT data on food trade for 2004 (on imports and exports of food products excluding fish at http://faostat.fao.org/site/412/DesktopDefault.aspx?PageID=412, plus the data on fish exports and imports in the FAO country profiles at http://www.fao.org/countryprofiles/default.asp?lang=EN) let us question the reason why Venezuela, with a GDP per capita of $4,567 and 18% of undernourished population, is exempted from reduction commitments because it had a net food deficit of $1.963 billion whereas many other DCs are not classified in the NFIDCs and therefore are not exempted. Thus China, with a GDP per capita of $1,441 and 12% of undernourished population is not exempted although with a net food deficit of $17.552 billion. The Philippines, with a GDP per capita of $1,100 and 19% of undernourished population, is not exempted although with a net food deficit of $273 million. 
Furthermore many DCs may have a net food surplus because they are exporting tropical foods but have to import huge amounts of basic staples. Thus although Indonesia, with a GDP per capita of $886 and 6% of undernourished population, had a large food surplus of $5.734 billion, it was a large net importer of cereals ($6.475 billion), sugar (1.306 billion) and dairy ($919 million) because its food surplus was mainly due to a $7.618 billion net surplus in vegetal oil (palm oil), meaning an actual food deficit of $1.884 billion. And even if India, with a GDP per capita of $538 and 20% of undernourished population, was a net food exporter of $1.860 billion, it was a net food importer of vegetal oils for $4.836 billion.   
Clearly, questioning the classification of Venezuela amongst NFIDCs does not deny its right to be exempted from reduction commitments but this right – and more broadly the right to food sovereignty – should be recognized to all DCs, even when they are net food exporting countries, provided they do not export at dumped prices, i.e. at prices below their average full production costs without direct and indirect subsidies.]      

18. Developing country Members shall continue to have the same access to the provisions of Article 6.2 of the Agreement on Agriculture as under their respective existing WTO obligations.

[Which implies that developed country Members cannot avail of these provisions, in other words that their agricultural investments subsidies and input subsidies are not exempted from reduction, therefore are in the amber box. The US Congressional Research Service acknowledges clearly this: "The list of commodities that normally do not receive direct support includes meats, poultry, fruits, vegetables, nuts, hay, and nursery products. Producers of these commodities, however, may be affected by the support programs because intervention in one farm sector can influence production and prices in another. For example, program commodities such as corn are feed inputs for livestock" (Randy Schnepf and Jasper Womach, Potential Challenges to U.S. Farm Subsidies in the WTO, CRS Report for Congress, October 25, 2006, http://www.nationalaglawcenter.org/assets/crs/RL33697.pdf). 

Time is up to recognize that the EU and US have cheated massively on these two issues, the EU having notified in the green box a yearly average of €5.6 billion in agricultural investments aids in the base period (1995-00) and €9.7 billion of feed subsidies in the blue box. Indeed the exemption of the AoA Article 6.5 on the blue box subsidies cannot render useless the previous provision of Article 6.2 on input subsidies. And the US has granted an average of $1.7 billion in feed subsidies notified in the green box (the share of the Production Flexibility Contracts going to grains used as feed) during the 1995-2000 period, and its total feed subsidies have been of $4.372 billion. And we must add the EU & US huge under-notified subsidies to irrigation, crop insurances, agricultural loans, grazing fees and tax rebates on agricultural fuel.] 

Recently-Acceded Members

19. Saudi Arabia, the Former Yugoslav Republic of Macedonia and Viet Nam, as very recently-acceded Members shall not be required to undertake reduction commitments in their Final Bound Total AMS.  Small low-income RAMs with economies in transition shall not be required to undertake reduction commitments in their Final Bound Total AMS.
  In the case of such Members, investment subsidies which are generally available to agriculture, agricultural input subsidies and interest subsidies to reduce the costs of financing, as well as grants to cover debt repayment, may be excluded from the calculation of the Current Total AMS.
  The reductions in Final Bound Total AMS for other RAMs with such commitments shall be two-thirds of the rate specified in paragraph 13(c) above and shall be implemented in accordance with paragraph 16 above.

Other 

20. Article 18.4 of the Agreement on Agriculture shall continue to apply in order to respond to the situations referred to in that provision.

C. Product-Specific AMS Limits

General

21. Product-specific
 AMS limits shall be set out in terms of monetary value commitments in Part IV of the Schedule of the Member concerned in accordance with terms and conditions specified in the paragraphs below.
[A first general observation is that the PS AMS limits would not mean anything as long as the major fake market price support (MPS) components would not be eliminated, i.e. the support through administered prices ("intervention prices" in the EU). Indeed the largest share of reductions since 1995 in the applied PS AMSs of the EU and Japan, and to a lesser extent of the US, is attributable to the reduction or elimination of the MPS linked to administered prices. Let us just make two quotations:

1) William R. Cline: "The bound AMS… contained about $6 billion of pure fiction, a remarkable concept called “Market Price Support” (MPS). This accounting concept equals the difference between the domestic administered price and the 1986-88 world price. Yes, 1986-88, not today – already a clue that this concept is a fiction.  There is no actual taxpayer money paid out for the MPS, it is pure accounting. Japan suddenly cut its reported AMS subsidies by billions of dollars in the late 1990s by eliminating its administered prices, with no change in agricultural protection whatsoever. So the first thing that should be done in Geneva is to redefine the Amber Box AMS to exclude the Market Price Support as part of the calculated bound level. Getting rid of the phony subsidy will make it easier to get rid of phony subsidy cuts" (William R. Cline, The Doha Round, Agriculture, and the Developing Countries, USDA, 2007 Agriculture Outlook Forum, USDA 1st March 2007).
2) Harry de Gorter and J. Daniel Cook: "Another source of water in domestic support ceilings is the peculiar manner in which the AMS is calculated… The AMS includes “market price support,” defined as eligible production multiplied by the difference between the administered price and a fixed world reference price. The product of that operation does not depict “domestic support” per se. Instead, it is a faulty measure of support provided at the border through tariffs, import quotas or export subsidies (box 1) since and administered price cannot be sustained without supporting border measures. Reducing or even eliminating an official support price without altering border protection need not have any market impact. Japan is a case in point. There the official support price for rice was eliminated in 1997, and Japan’s total AMS, as notified to the WTO, dropped by $20 billion. However, because the country made no changes in import controls, effective support remained the same. So a substantial portion of the water in Japan’s total AMS of approximately $34 billion (table 2) can be attributed to an adjustment made to an administered price in order to “achieve” reduction commitments without actually reducing support… The redundancy of this “price-gap” component of the AMS must be recognized when assessing the impact of any given cuts" (Domestic Support in Agriculture: The Struggle for Meaningful Disciplines, 2005, http://siteresources.worldbank.org/INTRANETTRADE/Resources/239054-1126812419270/7.DomesticSupport_updated_on12Dec05.pdf).
How many WTO Members know that the actual subsidies have represented only €4.821 billion or 9.9% of the €48.528 billion of the EU average applied PS AMS (and total AMS) from 1995 to 2000? And that the US proportion of the MPS in the applied total AMS has been of 56.9% of its notified PS AMS during the 1995-00 base period ($5.914 billion over $10.401 billion) and 55.9% for the whole 1995-04 period ($5.870 billion over $10,504 billion? 

The best EU example is given by the elimination the 1st July 2002 of the intervention price of bovine meat which has allowed to reduce its total AMS by 24.5% or €9.7 billion from one day to the other, without any impact on the market price – the producer price has increased by 7.4% in 2002, 0.9% in 2003, 5.2% in 2004 and 8% in 2005 – or on farmers' income: indeed the elimination of the intervention price was more than offset by the increased blue direct payments, from €2.9 billion in 1999 to €6.0 billion in 2002 decided by the 1999 CAP reform.
Notifying these fake MPS has only blurred the negotiations and misled most WTO Members and NGOs. What is the more surprising is that these amber domestic supports continue to be presented as the most trade-distorting ones! What they are distorting above all is the understanding of most WTO Members' negotiators.

Therefore basing the PS AMS limits without eliminating first this fake component would simply perpetuate the developed countries tricky domination over a new AoA. Indeed the EU and US offers to cut their FBTA by respectively 70% and 60% at the end of the Doha Round implementation period rests mainly on the elimination of their remaining MPS (on dairy and sugar for the US and mainly on wine and fruits and vegetables for the EU), elimination which would be replaced by allegedly green subsidies.]       
22. The product-specific AMS limits specified in the Schedules of all developed country Members other than the United States shall be the average of the product-specific AMS during the Uruguay Round implementation period (1995-2000) as notified to the Committee on Agriculture.
[For the EU the average notified product-specific (PS) AMSs have been of €48.242 billion in the base period but the actual PS AMSs have been of €61.901 billion – not far from the allowed FBTA of €67.159 billion –, once taken into account the non notified PS AMSs on animal products, oilseed meals, pulses, butterfat, casein and storage (Solidarité, Thorough review of the EU agricultural distorting supports to  rebuild fair and sustainable agricultural trade rules after the Doha Round hibernation, 21 August 2006, http://solidarite.asso.fr/home/textes2006.htm). The EU actual PS AMSs would have been even larger if we had distributed among the PS AMSs most of its NPS AMS components as we have done for the US in comments to its notification on domestic supports from 2002 to 2005 (J. Berthelot, The huge lies in the US notification of its agricultural trade-distorting domestic supports from 2002 to 2005, Solidarité, 6 November 2007).]

23. For the United States only, the product-specific AMS limits specified in their Schedule shall be the resultant of applying proportionately the average product-specific AMS in the [1995-2004] period to the average product-specific total AMS support for the Uruguay Round implementation period (1995-2000) as notified to the Committee on Agriculture.
[What does mean "applying proportionately the average actual PS AMS in the 1995-2004 period" to the supposed "average actual PS AMS for the 1995-2000 period": what is this proportionality about? It probably means applying during the 1995-2004 period the same relative weights of the various PS AMSs as those of the 1995-2000 period.   

But there was no significant difference between the average notified PS AMS – equal to total AMS since the non product-specific (NPS) AMS was within the NPS de minimis – for the 1995-2004 period ($10.204 billion) and the notified PS AMS (and total AMS as well) for the 1995-2000 period ($10.401 billion).
However the actual figures are totally different from the notified ones, once taken into account the huge lies in the US notifications: the actual total AMS for the 1995-2000 period has been of $21.638 billion (See: Simulations of the possible cuts in US domestic supports-full text, table 40, p.36, Solidarité, 21 June 2007). Applying the same rectifications for the 1995-2005 period, whereas the average notified PS AMS for corn has been of $1.508 billion, its actual average PS AMS has been of $4.660 billion. 

Furthermore this is a minimum as we have shown, for the 2002-2005 notified years, that most NPS AMS subsidies (on irrigation, agricultural loans and crop insurances, rebates on agricultural fuel) are in fact PS subsidies which can be allocated to the various products, hence to their PS AMSs. Thus, against an average notified PS AMS for corn of $1.887 billion from 2002 to 2005, the actual PS AMS for corn has been of $6.171 (J. Berthelot, The huge lies… quoted in paragraph 23, table 14, p. 25).]
24. Where a Member has, after the base period specified in paragraphs 22 and 23 above, introduced product-specific AMS support above the de minimis level provided for under Article 6.4 of the Uruguay Round Agreement on Agriculture, and it did not have product-specific AMS support above the de minimis level during the base period, the product-specific AMS limit specified in the Schedule may be the average amount of such product-specific AMS support for the two most recent years prior to the date of adoption of these modalities, for which notifications to the Committee on Agriculture have been made.
[First the wording of this paragraph is puzzling. There is an ambiguity in "it did not have product-specific AMS support above the de minimis level during the base period": does it mean that the average of the PS AMSs of a given product during the base period was below the de minimis level even if there was a PS AMS above that level during some years? Or does it mean that the product had no PS AMS during every year of the period? At least another ambiguity of the preceding working document n°6 of 8 January 2007 had been clarified here, through replacing in paragraph 12 "the two most recent years' expenditure" by "the two most recent years' support".
On the substance however, we are obliged to comment jointly the two paragraphs 24 and 25 below.] 
25. In cases where the product-specific AMS support for each year during the base period specified in paragraphs 22 and 23 above was below the de minimis level provided for under Article 6.4 of the Uruguay Round Agreement on Agriculture and the Member concerned is not in the situation covered by paragraph 24 above, the product-specific AMS limit specified in the Schedule for the product concerned may be that de minimis level, expressed in monetary terms.
[1) What paragraphs 25 and 24 are saying:

Paragraph 25 (almost the same as the previous paragraph 12 of the WD n°6, with minor formal modifications) guarantees that, even when a PS AMS was lower than its allowed de minimis level during the base period, Members could avail of PS AMS caps at least equal to the de minimis level, even if, according to the AoA, they would not have got any PS AMS when its level was lower than de minimis.

Paragraph 24 (almost the same as the previous paragraph 13 of the WD n°6) goes beyond paragraph 25: even when Members "did not have product-specific AMS support above the de minimis level during the base period", they could avail of a PS AMS cap above the de minimis level and equal to its level during the two most recent years notified before the date of adoption of the modalities.
2) A first contradiction is that there is no real difference between the two paragraphs

Although paragraph 25 claims to differ from paragraph 24 ("the Member concerned is not in the situation covered by paragraph 24 above") there is no actual difference between the two (apart from the possibility to take the average amount of PS AMS support for the two most recent years in paragraph 24): paragraph 24 presents the situation where a Member "did not have product-specific AMS support above the de minimis level during the base period" – therefore the PS AMS was below de minimis or just at de minimis – whereas paragraph 25 presents the situation "where the product-specific AMS support for each year was below the de minimis". If we wanted to find absolutely a difference between the two paragraphs, it would be that paragraph 25 requires that the PS AMS be below de minimis "for each year" whereas the wording of paragraph 24 may be interpreted either in the same sense ("for each year") or as meaning implicitly "on average" during the base period, allowing to have a PS AMS above the de minimis some years provided that on average the PS AMS for the considered product be below the average de minimis.  

3) Above all these two provisions are contradictory with the definition of PS de minimis in AoA Article 6.4
a) Although paragraphs 24, 25 and 30 below claim to comply with AoA Article 6.4 for which the sum of all the allowed PS de minimis is equal to 5% of the production value of products without PS AMSs. In other words a given product cannot have at the same time an applied PS AMS (necessary higher than the de minimis level) and an allowed PS de minimis: as soon as the applied PS AMS exceeds the de minimis level, the product is not entitled to a de minimis exemption from reduction. 

b) If, as stated by paragraph 1 of the present revised modalities, the sum of all the allowed PS de minimis is 5% of the value of the whole agricultural production (VOP), at least during the base period, this can only happen if all agricultural products – even those not notified with a calculated PS AMS lower than de minimis – have an allowed PS de minimis, but also those having already a PS AMS, i.e. a PS support above de minimis, which contradicts the present AoA rule that the revised modalities claim to comply with. 
c)  This would eliminate the ambiguity of the scope of the products with PS AMS or/and PS de minimis : the two paragraphs consider the case where a Member did not have PS AMS above the de minimis level during the base period, but there is an ambiguity here. Does that mean that only the products notified with a calculated AMS lower than de mimimis would be capped at de minimis or that all the agricultural products not notified at all would also be entitled to a PS AMS capped at de minimis? It is clearly this second solution which holds if the sum of all the allowed PS de minimis is 5% of the VOP during the base period. 
d) Consequently, if all products had a PS AMS at least at the PS de minimis level during the base period, it is meaningless to write in paragraph 24 "Where a Member… did not have product-specific AMS support above the de minimis level during the base period" and even more to write in paragraph 25 "where the product-specific AMS support for each year was below the de minimis".       

e) Therefore also, if all products had a PS AMS during the base period, the production value of products without a PS AMS was nil and there was no PS de minimis at all! Which is the opposite of the provision that all products have got an allowed PS de minimis.
f) To conclude, this draft on revised modalities has constructed a profound legal contradiction and the best way to go beyond it is to eliminate altogether this loophole de minimis concept. It is what the EU had proposed in February 2003 for developed countries because it had mainly be used by the US, particularly for its non-product specific (NPS) de minimis: "Experience has shown that the de minimis exception allowing Members not to include certain expenditure in the calculation of Current Total AMS has been used by some Members as an important loophole in disciplining trade-distorting support.  This provision, foreseen in Article 6(4)(a) of the AoA should be eliminated for developed countries" (A Proposal for Modalities in the WTO Agriculture Negotiations, Specific Drafting Input:  EC, 5 February 2003, JOB(03)/12, http://ec.europa.eu/trade/issues/sectoral/agri_fish/legis/index_en.htm).
4) Capping the product-specific AMSs is a false issue

For most commentators and developing Members, capping the product-specific AMSs is required to eliminate the too large amount and flexibility of some PS AMSs in developed Members, particularly the US, even if they reduce at the same time their total AMS. Indeed such flexibility has been harmful to other Members, particularly for the most subsidized grains: corn, cotton, soybean and wheat. 

a) First capping PS AMSs of products with administered prices will not prevent an increase in actual subsidies 
As we have shown in comments to paragraph above, the actual PS AMS subsidies would not be capped for products with fake market price supports linked to administered prices.

b) If what worries DCs is the actual impact of subsidies on world prices, capping the PS AMS is not the answer, for two main reasons.

i) What should worry DCs and what they should change in the new AoA is the definition of dumping which should be defined as exports made at prices below the full production cost of the exporting country without direct and indirect subsidies, i.e. upstream on investments and inputs, including feed grains, and downstream at the processing and marketing stages, and for all types of boxes in which they are classified: amber, blue and green. For instance, as 70% of the US cotton was exported in 2005, eventually the elimination of the $253 million of STEP 2 formal export subsidies the 1st August 2006 has represented only 8.1% of the $3.128 billion of subsidies granted to the exported cotton in 2005, which will have no impact on the world price (J. Berthelot, Sub-Saharan and West African agricultural trade and the economic partnership agreements with the EU, Solidarité, 9 April 2007). 
On the other hand, DCs should not care about the level and colour of Western subsidies as long as the products are not exported at all. 

ii) Precisely, before thinking of capping PS AMSs, what should worry DCs is to eliminate most of the NPS AMS as most of its components are in fact PS subsidies which could be allocated to specific products. This is particularly true for the US which has inflated its NPS AMS as much as it could, as long as it was not challenged at the WTO (J. Berthelot, The huge lies in the US notification of its agricultural trade-distorting domestic supports from 2002 to 2005, Solidarité, 6 November 2007).   

c) What DCs should also be worried about are the subsidies to feed grains. Indeed what is at stake is not only their direct impact on depressing the world prices of grains (particularly the US subsidies as the US is price maker for grains) but at least as much their indirect impact on depressing the world prices of the animal products raised from the subsidized feed. Indeed the US is also a significant exporter of meats, as its share in world exports has reached 36% for poultry in 2005, that for pork 27% in 2007 (and FAO foresees 30% in 2016, given the dollar weakness), that for bovine meat has been of 12% in 2003, has clearly fallen between 2004 and 2007 given some cases of mad cow but should recover rapidly and go beyond in the future (http://www.choicesmagazine.org/2006-3/animal/2006-3-10.htm; http://www.thepigsite.com/swinenews/15357/ten-year-outlook-promising-for-us-pork-exports; http://www.usmef.org/TradeLibrary/Speech07_1206.asp). The PS AMS of feed corn, which is eventually a part of the PS AMS of animal products fed from it, has represented 57.7% of the total corn AMS on average from 2002 to 2005 so that the corn PS strictly speaking is only 42.3% of it. The same can be said of all the other feed grains: the feed part of soybean transferred to the meats and dairy AMS, has accounted for 61.6% of the soybean AMS and the soybean AMS strictly speaking was only 38.4% of the total soybean AMS.

d) Finally, what should also worry DCs is to cap first the so-called green box which contains in fact the most trade-distorting subsidies (J. Berthelot, The green box: a black box which hides the gold box, Solidarité, 9 December 2005, http://solidarite.asso.fr/home/textes2005.htm).
5) Capping all PS AMSs would create a second lower FBTA

As the EU and US notified total AMS for the 1995-00 period has always been equal to the sum of their PS AMSs – because their non product-specific (NPS) AMS has remained below their NPS de minimis ceiling as a result of the EU and US massive cheatings –, capping all their PS AMSs, hence their sum, at their applied levels of 1995-00 would at the same time cap, i.e. bind, their applied total AMS. 
In other words, capping the PS AMSs will create a new average capped (or "bound") total AMS (NBTA) – in fact the average total AMS notified for the 1995-00 period –, much lower than the FBTA at the end of the period. For the EU this new NBTA would be of €48.242 billion – the average total AMS notified from 1995-96 to 2000-01, i.e. without taking into account the EU huge cheatings – representing only 71.8% of the €67.159 billion of FBTA. For the US, it would be of $10.401 billion for the same 1995-00 period, i.e. 54.4% of the $19.103 billion of FBTA. 

However, if we rectify these notifications to take into account their huge cheatings, the US NBTA becomes $21.638 billion (10.401 billion + 11.237 billion) or 113.3% of its FBTA (J. Berthelot, Simulations of the possible cuts in US domestic supports-full text, Solidarité, 21 June 2007, p. 36, table 40), and the EU NBTA becomes €61.901 billion (€48.242 billion + €13.659 billion) or 92.2% of its FBTA (J. Berthelot, Thorough review of the EU agricultural distorting supports to rebuild fair and sustainable agricultural trade rules after the Doha Round hibernation, Solidarité, 21 August 2006, p. 18, table 21).

Therefore it would be inconsistent to admit the coexistence of a Final Bound Total AMS at the end of the marketing year 2000 (or 2000-01) with the average New Bound Total AMS for the 1995-00 base period, even if we do not take into account the EU and US cheatings. Even in that case the logic would demand that the FBTA would be substituted by the capped total AMS of the marketing year 2000 (or 2000-01), i.e. by €43.654 billion for the EU and $14.413 billion for the US.]  
26. The scheduled product-specific AMS limits shall be implemented in full on the first day of the implementation period.  Where the average notified product-specific AMS in the two most recent years for which notifications are available was higher, the limits shall be implemented in three equal annual instalments, with the starting point for implementation being the lower of the average of those two years or 130 per cent of the scheduled limits.

Special and differential treatment

27. Developing country Members shall establish their product-specific AMS limits by choosing one of the following methods, and scheduling all their product-specific AMS commitments in accordance with the method chosen:

(a) the average product-specific AMS during the base period 1995-2000 or 1995-2004 as may be selected by the Member concerned, as notified to the Committee on Agriculture; or

(b) two times the Member's product-specific de minimis level provided for under Article 6.4 of the Uruguay Round Agreement on Agriculture during the base periods referred to in sub-paragraph (a) above;

(c) 20 per cent of the Annual Bound Total AMS in the relevant year during the Doha Round implementation period. 
28. Where a developing country Member chooses paragraph 27(a) above as its method for the establishment of product-specific AMS limits that Member shall also have access to the provisions of paragraphs 24 and 25 above.

29. Article 6.3 of the Agreement on Agriculture shall be amended to reflect these modalities.
[Why Article 6.3? There is nothing to change in this highly general provision which states: "A Member shall be considered to be in compliance with its domestic support reduction commitments in any year in which its domestic support in favour of agricultural producers expressed in terms of Current Total AMS does not exceed the corresponding annual or final bound commitment level specified in Part IV of the Member's Schedule". 

On the other hand it is Article 6.4 on de minimis which should be eliminated for developed countries.] 

D. De minimis
Reductions

30. The de minimis levels referred to in Article 6.4(a) of the Uruguay Round Agreement on Agriculture for developed country Members (i.e. 5 per cent of a Member's total value of production of a basic agricultural product in the case of product-specific de minimis and 5 per cent of the value of a Member's total agricultural production in the case of non-product-specific de minimis)
 shall be reduced by no less than [50] [60] per cent [effective on the first day of the implementation period] [through five equal annual instalments]. 
[Let us comment the footnote that we copy first in clear here: "Where a Member makes use of the additional flexibilities under paragraphs 24 and 25 above to obtain product-specific AMS entitlements that it would not otherwise secure through the general base period, the corresponding product-specific de minimis entitlement that would otherwise have accrued to that Member through the general base period shall be deducted from that de minimis base for reduction commitments, thereby avoiding double counting".

To understand the footnote, let us take the example of US corn PS AMS in the following table 1:

Table 1 – The two ways of applying the proposed PS AMS capping at least at the de minimis level: US corn subsidies 1995-2004 

	$ million
	1995
	1996
	1997
	1998
	1999
	2000
	95-00
	2001
	2002
	2003
	2004
	95-04

	Calculated corn support
	32
	28
	150
	1,534
	2,554
	2,757
	1,176
	1,270
	187
	233
	3,059
	1,180

	Allowed corn de minimis
	1,157
	1,266
	1,118
	946
	855
	925
	1,045
	944
	1,044
	1,224
	1,219
	1,070

	Notified corn AMS
	0
	0
	0
	1,534
	2,554
	2,757
	1,141
	1,270
	0
	0
	3,059
	1,117

	Applied corn de minimis
	32
	28
	150
	0
	0
	0
	35
	0
	187
	233
	0
	63

	Proposed corn AMS cap 
	1,157
	1,266
	1,118
	1,534
	2,554
	2,757
	1,731
	1,270
	1,044
	1,224
	3,059
	1,698


Source: US notifications to the WTO.
1- Let us suppose the US opts for the flexibilities of paragraph 25 and considers that, during the years 1995, 1996, 1997, 2002 and 2003 when the corn support was very low ($126 million on average, much below the allowed de minimis), it was still entitled to a corn support equal to de minimis, so that it is entitled to an average corn AMS cap of $1.698 billion for the 1995-2004 period. 

2- Therefore "the corresponding product-specific de minimis entitlement that would otherwise have accrued to that Member through the general base period" is of $581 million on average per year corresponding to the sum of the allowed de minimis amounts for the years 1995, 1996, 1997, 2002 and 2003 divided by 10 (as there was no de minimis in the other years which got PS AMSs), at least if we comply with the AoA article 6.4 on PS de minimis which is quoted here in paragraph 30 although incompletely. 
3- However, as underlined in the comments to paragraphs 1 and 25 above, the present revised modalities draft states that the allowed PS de minimis is 5% of the whole VOP, which requires that all products have an allowed PS de minimis, including those with PS AMS above de minimis, at least in the base period for the calculus of reduction commitments. In that case table 1 shows that "the corresponding product-specific de minimis entitlement" would have been of $1.070 billion for corn. 

4- Consequently, as we have already say it, if all products had a PS AMS at least at the PS de minimis level during the base period, it is meaningless to write in paragraph 24 "Where a Member… did not have product-specific AMS support above the de minimis level during the base period" and even more to write in paragraph 25 "where the product-specific AMS support for each year was below the de minimis".  

5- So that we do not know if the "entitlement" of the footnote refers to the AoA rule or to the new contradictory rule proposed in this revised draft! But then we do not understand the rest of the sentence: "shall be deducted from that de minimis base for reduction commitments, thereby avoiding double counting". How can we deduct this "de minimis entitlement" of $581 million on average "from that de minimis base for reduction commitments": you cannot deduct this $581 million or $1.070 billion from themselves! It seems that the draft should have written instead "from the average PS AMS cap", i.e. from the $1.698 billion so that you come back to the average notified corn AMS of $1.117 billion or to $628 million.

6) To conclude, the footnote was allegedly written to "avoid double counting", apparently so that the allocation of PS AMSs at least at the de minimis level to all products during the base period will only serve to raise the PS AMS caps for the calculus of their reduction commitments during the Doha Round implementation period but would not give permanent allowed PS de minimis to all products during that period.

But this is impossible as it contradicts the revised draft statement that the sum of all PS de minimis is 5% of the VOP, at least during the base period, which implies that all products get PS de minimis, whether they have also a PS AMS, i.e. a PS support above de minimis.]  

Furthermore, where, in any year of the implementation period, a lower level of de minimis support than that resulting from application of that minimum percentage reduction would still be required to ensure that the Annual or Final Bound OTDS commitment for that year is not exceeded, a Member shall undertake such an additional reduction in what would otherwise be its de minimis entitlement.

Special and differential treatment

31. For developing country Members with Final Bound Total AMS commitments, the de minimis levels referred to in Article 6.4(b) of the Uruguay Round Agreement on Agriculture (i.e. 10 per cent of a Member's total value of production of a basic agricultural product in the case of product-specific de minimis and 10 per cent of the value of a Member's total agricultural production in the case of non-product-specific de minimis)5 to which they have access under their existing WTO obligations shall be reduced by at least two-thirds of the reduction rate specified in paragraph 30 above.  
[The critics made on the definition of PS de minimis for developed countries can also apply to the PS de minimis for DCs, with the only difference that 5% of the production value of each product is to be replaced by 10%.]   
The timeframe for implementation shall be three years longer than that for developed country Members.  Furthermore, where, in any year of the implementation period, a lower level of de minimis support than that resulting from application of that minimum percentage reduction would still be required to ensure that the Annual Bound or Final OTDS commitment for that year is not exceeded, a Member shall undertake such an additional reduction in what would otherwise be their de minimis entitlement.

32. Developing country Members with no Final Bound Total AMS commitments; or with such AMS commitments, but that either allocate almost all that support for subsistence and resource-poor producers, or that are NFIDCs listed in document G/AG/5/Rev.8
[See comments to paragraph 17 above.]

; shall continue to have the same access as under their existing WTO obligations to the limits provided for product-specific and non-product-specific de minimis in Article 6.4(b) of the Uruguay Round Agreement on Agriculture.

Recently-Acceded Members

33. Saudi Arabia, the Former Yugoslav Republic of Macedonia and Viet Nam, as very recently-acceded Members shall not be required to undertake reduction commitments in de minimis.  Small low-income RAMs with economies in transition
 shall not be required to undertake reduction commitments in de minimis.  Other RAMs with Final Bound Total AMS commitments and which have existing de minimis levels of 5 per cent shall reduce such levels by at least one-third of the reduction rate specified in paragraph 30 above and the timeframe for implementation shall be five years longer.

Other

34. The provisions of Article 6.4 of the Uruguay Round Agreement on Agriculture shall be amended accordingly to conform to these modalities.
[Indeed this is absolutely necessary! But we would have liked to have a proposal for these amendments so as to see how they could overcome the huge contradictions with the other provisions of this revised draft!] 
E. Blue Box

Basic criteria

35. The value of the following domestic support, provided that it is consistent also with the limits as provided for in the paragraphs below, shall be excluded from a Member's calculation of its Current Total AMS:

(a) Direct payments under production-limiting programmes if:
(i) such payments are based on fixed and unchanging areas and yields; or

(ii) such payments are made on 85 per cent or less of a fixed and unchanging base level of production; 
or

(iii) livestock payments are made on a fixed and unchanging number of head.

[The problem is that these conditions (a) have been and will be unable to limit production and even more to limit the blue box (BB) subsidies. Indeed these criteria of payments based on fixed areas and yields or on fixed heads of cattle cannot limit production and have not limited it, the more so as the unit payment per tonne or cattle head was not limited. The only means to do it is: a) first, to impose production quotas and deterrent penalties for any excess, as in the EU common market organisation for dairy; b) second, to cap the unit payment (per tonne, bushel, cattle head, etc.). 

Thus, blue payments granted on the basis of fixed areas and yields did not prevent the EU to increase them per tonne of cereals from €54.34 (from 1995 to 1999) to €63 since July 2001, as a result of the 1999 CAP reform. This increase in the BB payment per ton has fostered a 11.9% rise in the EU-15's production of cereals from 181 Mt in 1992 to 215 Mt in 2002, the yield having increased by 1 tonne (from 4.72 to 5.67 t/ha).

Blue payments to producers of bovine meat – based on cattle heads in 1991 or 1992 – have increased even more because the rate of payment has jumped after the 1999 CAP reform and new subsidies were added (extensification premium and slaughter premium). However these larger subsidies were not enough to raise the production because of other brakes, and first of dairy quotas: 60% of the EU's bovine meat come from dairy cows but the yearly increased yield of 70 kg of milk per cow has reduced the number of cows, hence the production of bovine meat.

Besides, as the largest part of blue payments in the 1995-2000 period have been granted to grains used as feed, they were input subsidies to be notified in the PS AMS of animal products having consumed them according to the AoA Article 6.2. Thus the average €9.743 billion in BB payments to COPs (cereals, oilseeds and pulses) used as feed have represented 60.3% of the €16.161 billion going to COP in the 1995-2000 period and 46.6% of the whole BB (J. Berthelot, Thorough review of the EU agricultural distorting supports to rebuild fair and sustainable agricultural trade rules after the Doha Round hibernation, Solidarité, 21 August 2006). And it is clear that, as long as the EU's farmers continue to grow grains fed to animals within the EU, the corresponding part of the allegedly green Single Payment Scheme will remain coupled input subsidies to be notified in the PS AMS of animal products.
Therefore the actual EU BB has been of only €11.145 billion on average in the base period, after transfer to the PS AMSs of animal products the €9.743 billion in BB payments to COPs.]
Or

(b) Direct payments that do not require production if:

(i) such payments are based on fixed and unchanging bases and yields; or

(ii) livestock payments are made on a fixed and unchanging number of head; and

(iii) such payments are made on 85 per cent or less of a fixed and unchanging base level of production.
[Everybody knows that this new BB has been decided in the Framework Agreement of 31 July 2004 to accommodate the US CCPs (countercyclical payments). However the CCPs do not comply with the criteria of this new BB because they contradict other provisions of the AoA.
1) According to a Congressional Research Service (CRS) report, "The commodity-decoupled, but price-linked nature of CCP payments suggests that they would likely be notified as non-product specific AMS support under current WTO criteria" (Randy Schnepf and Jasper Womach, Potential Challenges to U.S. Farm Subsidies in the WTO, CRS Report for Congress, October 25, 2006, http://www.nationalaglawcenter.org/assets/crs/RL33697.pdf), the more so as the preceding "market loss payments", that CCPs have replaced from 2002, had been rightly notified in the NPS AMS. And it is indeed what the US has been obliged to do when it has notified in the NPS AMS in October 2007 $2.846 billion on average for CCPs from 2002 to 2005,as it had already notified in the NPS AMS the market loss payments granted from 1998 to 2001 that CCPs have simply institutionalized.

2) The 30 January 2007 USDA proposed to base the CCPs on revenue rather than on prices for the new Farm Bill and the House of Representatives and Senate versions have also incorporated this proposal but only as an option, keeping the present price-based CCPs as the rule. However neither the price-based CCP nor the revenue-based CCP comply with the AoA rules for the following reasons:

a) They do not comply with the basic requirement of the AoA Annex 1 paragraph 1 that "All policies for which exemption is claimed shall conform to the following basic criteria:… (ii) the support in question shall not have the effect of providing price support to producers". 

It is clear that a revenue-support is already a price-support since any revenue is defined by a price times a yield or production volume. As Daryll Ray puts it: "Rather than being triggered by one coupled variable, it is triggered by two. Can’t imagine the WTO being happy about that" (USDA’s farm bill announcement dashes expectations of WTO compliance, February 2007, APAC, University of Tennessee).

b) Even the proposed revenue-based CCP, according to the USDA proposal, cannot comply with the conditions of the new blue box since it is not "based on fixed and unchanging bases and yields" but depends on the actual annual "national average yield for the commodity times the higher of: (1) the season-average market price and (2) the loan rate for the commodity". 

c) Furthermore, as "The revenue-based payment for a commodity would be triggered when the actual national revenue per acre for the commodity is less than the national target revenue per acre" which itself "would equal the 2002 farm bill’s target price minus the 2002 farm bill’s direct payment rate multiplied by the national average yield for the commodity during the 2002-2006 crop years, excluding the high and the low years", the reference to this 2002-06 period means an actual updating. It is in fact a significant rise of the target revenue per acre since the average "olympic" yields for 2002-06 were significantly higher for most program crops in relation to the 1998-2001 period, at least for upland cotton (+24.0%), rice (10.8%), peanuts (9.9%), corn (+7.7%) and soybean (+7.1%). It is only for sorghum (-9.0%) and wheat (-1.7%) that yields were lower in 2002-06. 

d) In the US cotton case, the Appellate Body has ruled the 3 March 2005 that CCPs were trade-distorting, hence in the amber box, and converting price-based CCPs in revenue-based CCPs would not change anything to that conclusion since it "upholds the Panel's finding, in paragraphs 7.1416 and 8.1(g)(i) of the Panel Report, that the effect of… market loss assistance payments, and counter-cyclical payments (the "price-contingent subsidies") is significant price suppression within the meaning of Article 6.3(c) of the  SCM Agreement" (United States, Subsidies on upland cotton, Report of the Appellate Body, WTO, WT/DS267/AB/R, 3 March 2005).

e) The Appellate Body has also confirmed that CCPs are actually product-specific when it "upholds the Panel's finding, in paragraphs 7.518 and 7.520 of the Panel Report, that Step 2 payments to domestic users, marketing loan program payments, production flexibility contract payments, market loss assistance payments, direct payments, counter-cyclical payments, crop insurance payments, and cottonseed payments (the "challenged domestic support measures") granted "support to a specific commodity", namely, upland cotton". 

f) USDA had stressed that farmers expectations generated by CCPs show their coupled nature: "The basis for the distribution of CCP benefits may affect producers' expectations of how future benefits will be disbursed. Payments that are linked to past production may lead to expectations that benefits in the future will be linked to then-past, but now-current, production. Such expectations can thereby affect current production decisions. For example, farmers may not fully use planting flexibility to move from historically planted and supported crops if they expect future farm programs to permit an updating of their base acreage, which forms the foundation for payments. Instead, farmers would have incentives to build a planting history for program crops, thereby constraining their response to market prices. Similarly, use of non land inputs that affect current yields may be influenced if farmers expect that future farm legislation will permit an updating of payment yields" (http://www.ers.usda.gov/Features/FarmBill/analysis/counterCyclicalPayments2002act.htm). 

g) USDA adds that the risk-reducing effect of CCPs shows their coupled nature: "Since CCPs are based on current market prices, producers may view the payments as a risk-reducing income hedge. For either case, updating acreage bases or updating payment yields, economic efficiency in production is reduced because producers would not be fully responding to signals from the marketplace, but instead would be responding to market signals augmented by expected benefits of future programs and future program changes".

h) For Robert L. Thompson, "In the WTO negotiations, the United States also advocated that the prices farmers use in making production decisions should be linked to world market prices so that farmers everywhere adjust their planting decisions with changing world market price signals. The counter-cyclical payments created in the 2002 Farm Bill violate this principle. They reduce American farmers’ responsiveness to declining prices, but not to increasing prices, amplifying their trade distorting impact" (Robert L. Thompson, The US Farm Bill and the Doha Negotiations: On Parallel Tracks or a Collision Course? International Food & Agricultural Trade Council, Issue Brief, September 2005).
i) The Revised Draft's false interpretation rests on a mix-up between product specificity and coupling. To put CCPs in the non-specific AMS because they are not tied to current production of any specific product is an argument of decoupling. If coupling (or decoupling) – meaning to the current level of production or price – is the appropriate concept to classify subsidies in the amber box instead of green box, it is of no use to tell if it should be placed in the PS AMSs or the NPS AMS. CCPs have rightly been notified in the amber box because they are linked to the current price level. But the fact that they are decoupled from the current production in the sense that no production is required to get them is of no use to know in which part of the AMS – product-specific AMS or non product-specific AMS – they should be notified. The more so as the AoA opposes clearly in Article 1.a the PS AMS to the NPS AMS: ""AMS" mean the annual level of support… provided for an agricultural product of the producers of the basic agricultural product" to the "non-product-specific support provided in favour of agricultural producers in general". Furthermore the French version, as legally binding as the English or Spanish versions, is more explicit as it translates "non product-specific support" by "soutien autre que par produit" so that the subsidy is not given to a product or a group of products, whatever they are, but to "agricultural producers in general", which excludes subsidies given to a group of products limited to few grains (wheat, corn, grain sorghum, barley, oats, rice and upland cotton) as is the case for CCPs. 
j) C. Ford Runge endorses this view: "While no generally recognized definition of a non-trade distorting or "decoupled" measure exists in trade law, the basic idea is that a decoupled subsidy does not induce greater production at an individual level--that is, does not artificially inflate supply… The most intense debate surrounds the product specificity of the counter-cyclical income support payments. With low prices, these payments will balloon. Since the counter-cyclical payments replace and institutionalize the "emergency" spending and market loss payments during the last four years of the 1996 bill, the USDA acknowledges that they related to (then) current prices, but it calls them "non-product specific" because they were not tied to current production… But since the counter-cyclical payments are triggered by a gap between market prices or loan rates and target prices (less direct payments), there is no question that they relate to the current prices of program commodities such as corn and wheat. When the USDA reasons that this is not "product specific", in effect it argues that the quantity of corn produced or demanded is unrelated to its effective price, a claim that would surprise even most first-year students of economics. The basis on which they make this claim is that the payment does not require planting corn to receive a corn payment. If this subsidy is not "product specific", we have entered an Orwellian world in which the putative basis for calling a subsidy "non-product specific" is that farmers might just plant another crop in the restricted class of program commodities" (C. Ford Runge, "Agrivation: the Farm Bill from hell", The National Interest, 22-JUN-03, http://goliath.ecnext.com/coms2/gi_0199-2951673/Agrivation-the-Farm-Bill-from.html).
k) Furthermore, if the new BB does not require production, it does not limit its expansion, the more so as, like for the old BB, it does not limit either the unit subsidy (per acre, per tonne, per cattle head, etc.). An ABARE study underlines this: "No mention is made about unit levels of payments and how they could change as prices change (see box 1). This omission means that payments that are related to prices could be included in the blue box provided the other conditions were met. Distortions from government payments arise from links between not only the payments and production but also links between the payments and prices. The link between payments and prices and the associated market distortions could be of particular concern if the blue box were extended to incorporate this new category of payments" (Ivan Roberts, The WTO Agreement on agriculture. The blue box in the 2004 July framework agreement, ABARE, March 2005). 
l) Besides, as long as a major share of the CCPs would continue to be granted to feed grains – as they have been from 2002 to 2005 – they would remain input subsidies which cannot be put in the new BB but in the PS AMS of animal products having consumed the feed (J. Berthelot, The huge lies in the US notification of its agricultural trade-distorting domestic supports from 2002 to 2005, Solidarité, 6 November 2007).]

36. Each Member shall specify in its Schedule which of these categories – (a) or (b) - it has selected for the purposes of establishing all its Blue Box commitments in this Round.  Any exception to this universal application would be with the agreement of all Members prior to finalization of Schedules.  In no circumstances could both domestic support categories be made available for any particular product or products.
37. Any Member that is in a position to move its domestic support from AMS to Blue pursuant to paragraph 43 below, or introduce product-specific Blue Box support pursuant to paragraphs 46 and 51 below subsequent to the conclusion of this negotiation shall have the option to do so on the basis of either criterion above but, once selected and scheduled, this shall be binding.
[Amazing! This is an incitement to cheating and an approval of the massive box-shifting made by the EU and US since 1995. Clearly most Members have not yet realized that the largest share of the PS AMSs – the allegedly market price support (MPS) component of the PS AMS linked to administered prices – was simply a fake MPS not involving any actual subsidy, as explained above in comments to paragraph 21. And because the bulk of the EU PS AMS consisted of fake MPS, this has allowed the EU to reduce sharply its applied PS AMS (and total AMS) and to increase its actual BB subsidies. The blindness of most Members is much distressing!]  
Additional criteria

(b) Overall Blue Box limit

38. The maximum permitted value of support that can, under the above criteria of "Blue Box", be provided under Article 6.5 shall not exceed 2.5 per cent of the average total value of agricultural production in the 1995-2000 base period on the basis of notifications to the Committee on Agriculture where they exist.  This limit shall be expressed in monetary terms in Part IV of Members' Schedules and shall apply from the first day of the implementation period.
[Which means a maximum average BB of €5.565 billion for the EU and of $4.854 billion for the US. 

This leaves a good margin of increase to the US as it had only a BB in 1995 ($7.030 billion) so that its average BB in the period has been of $1.172 billion. 

However as the EU average notified BB has been of €20.888 billion, i.e. 9.4% of its €222.577 average value of agricultural production (VOP) for the 1995-2000 base period, this seems to be an insuperable challenge. In fact it is not because, as a result of the CAP (common agricultural policy) reforms since 1992, the actual BB has collapsed to €6.343 billion appropriated in the 2008 budget, i.e. 1.9% only of the €332 billion of EU-27 VOP in 2007  (http://eur-lex.europa.eu/budget/data/P2008_VOL4/EN/nmc-titleN123A5/nmc-chapterN50452281343-265/index.html#N50452281343-265; http://epp.eurostat.ec.europa.eu/pls/portal/docs/PAGE/PGP_PRD_CAT_PREREL/PGE_CAT_PREREL_YEAR_2007/PGE_CAT_PREREL_YEAR_2007_MONTH_12/5-20122007-FR-AP.PDF; http://epp.eurostat.ec.europa.eu/cache/ITY_OFFPUB/KS-ED-07-002/EN/KS-ED-07-002-EN.PDF 
A second reason why the reduction in the BB is not an insuperable challenge for the EU is that its actual BB was in fact of only €11.145 billion on average in the base period, once transferred to the PS AMS of animal products the average €9.743 billion in BB payments to COPs (cereals, oilseeds and pulses) used as feed. Of course this does not change anything in the applied OTDS since the applied AMS has increased by the same amount.
And the EU BB would continue to shrink as the CAP reform continue to transfer BB subsidies to the so-called green boxes of the Single Payment Scheme (SPS) and the Single Area Payment Scheme (SAPS) for the newly acceded EU Members, which will account together for €30.7 billion in 2008. Indeed in its proposal for the CAP "health check", the EU Commission states that "The extent of recent reforms renders partially coupled support less and less relevant from the point of view of producers, as more sectors are integrated into the SPS" ("Preparing for the "Health Check" of the CAP reform", 20 November 2007, http://eur-lex.europa.eu/LexUriServ/site/en/com/2007/com2007_0722en01.pdf).] 

39. In cases where a Member has, consistent with the terms of Article 6.5(a) of the Uruguay Round Agreement on Agriculture, placed in the Blue Box an exceptionally large percentage of its trade-distorting support – defined as 40 per cent – during the 1995-2000 base period, the limit for that Member shall, instead, be established by application of a percentage reduction in that average base period amount.  That percentage reduction shall equal the percentage reduction that the Member concerned is to make in its Final Bound Total AMS.  This Blue Box limit shall be expressed in monetary terms and bound in Part IV of that Member's Schedule.  An implementation period of no more than [2] years may be provided for any such Member in the event that immediate implementation is unduly burdensome.
[Given that, during the 1995-2000 base period, the EU BB has represented 30.0% of its trade domestic distorting support (OTDS) of €69.690 billion – sum of the BB (€20.888 billion) + total AMS €48.242 billion) + PSdm (€35 million) + NPS dm (€525 million) – and given its low level reached in 2008, this section is just a great act. As the EU has proposed to cut its FBTA by 70% (i.e. from €67.159 billion to €20.147 billion), a 70% cut in the average €20.888 billion for 1995-2000 would bring it to €6.266 billion, a level hardly below the €6.343 billion appropriated for 2008, so that there is no need to grant 2 years to implement the cut after the beginning of the implementation period. The more so as this period would hardly begin before 2010 if the Doha Round were to be concluded, which is doubtful.
However, because the EU has placed illegally in the BB an average of €9.743 billion of feed subsidies which should have been notified in the amber box and because of its other cheatings in its applied PS AMS (J. Berthelot, Thorough review…, table 23, p. 19), the actual EU BB of €11.145 billion has represented only 13.4% of its OTDS of €82.994 billion: sum of the BB (€11.145 billion) + total AMS (€63.628 billion) + PSdm (€35 million) + NPS dm (€8.186 billion).]
(c) Product-specific limits

40. For all Members other than the United States, the limit to the value of support that may be provided to specific products as Blue Box entitlements shall be the average value of support provided to those products, consistent with Article 6.5(a) of the Uruguay Round Agreement on Agriculture, during the 1995-2000 period.  These product-specific limits shall be expressed in monetary terms and bound in Part IV of the Schedule of the Member concerned, and shall apply from the first day of the implementation period.

41. In any case, where Article 6.5(a) consistent Blue Box support was not provided for the entirety of the 1995-2000 period, the Member concerned shall use the average value of support for the years notified within that period, provided that there are at least three consecutive notified years within that period.
[This floor of three years exempts the US as it has only had BB supports in 1995.]

42. For the United States, the limits to the value of support that may be provided to specific products under paragraph 35(b) above shall be [110] [120] per cent of the average product-specific amounts that would result from applying proportionately the legislated maximum permissible expenditure under the 2002 Farm Bill for specific products to the overall Blue Box limit of 2.5 per cent of the average total value of agricultural production during the 1995-2000 period.  These product-specific limits expressed in monetary terms are annexed as Annex A to these modalities and shall be specified in Part IV of that Member's Schedule.
[It is funny to see that this revised modalities draft considers that the CCPs are product-specific, even if the US has notified them in the NPS AMS. It contradicts also the basic condition for this new BB that it aims at "direct payments that do not require production" which the USDA assimilates wrongly to a NPS support.]
43. Blue Box entitlements for specific products may nevertheless exceed the limits determined under paragraphs 40-42 above but only where there is a corresponding and irreversible one-for-one reduction in the product-specific AMS limits for the products concerned (except for cotton, where that rate would be two-for-one).
[Once more, we see that the Revised Draft considers the BB as less trade-distorting than the AMS, ignoring that most of the AMS is a fake market price support (see comments to paragraphs 21 and 37 above).] 
44. Where this arises in the context of this particular negotiation, full documentation must be provided in support of this "transfer" to ensure that the starting point is verifiably, on the one hand, the product-specific AMS limit that would have been otherwise inscribed in the Schedule through application of the methodology provided above and, on the other, the Blue Box entitlement otherwise inscribed pursuant to application of the methodology set out above.

45. Where this arises as a result of continuation of the reform process after scheduling and during the implementation period, there must be an exact reciprocal reduction in the scheduled product-specific AMS limit for, as the case may be, a new, or an increase in the scheduled, product-specific Blue Box limit.  In both such situations, the overall Blue Box limit cannot in any case be exceeded.

46. Notwithstanding the above, where there is no product-specific entitlement to a Blue Box limit under the provisions above, and no Current AMS support in the base period for a particular product, a product-specific Blue Box limit may still be scheduled but only where the total support for any such products concerned does not exceed 5 per cent of the overall Blue Box limit; there is a maximum for any single product of 2.5 per cent; and the overall Blue Box limit is still respected.  This is available to developed country Members with direct payments of the kind that meet the terms of paragraph 35(a) above, and is a once-only provision for commitment in this Round of negotiations. The monetary value and the products concerned shall be inscribed in a Member's Schedule.  If it is resorted to, the Member concerned shall make also an equivalent value reduction in its Total AMS commitment in addition to what it would have been otherwise required to undertake according to the AMS formula cuts.
47. [Where a Member's overall Blue Box support in any year is within the scheduled overall Blue Box limit, but there is product-specific Blue Box support which is in excess of that Member's scheduled product-specific limit, the support for such a product shall be required to be included in its entirety (i.e. not just the portion that is in excess of the scheduled limit) in the calculation of the Current AMS, provided that the scheduled product-specific AMS as well as the Annual or Final Bound Total AMS limits are not exceeded.
48. Where a Member's overall Blue Box support in any year is in excess of that Member's scheduled overall Blue Box limit, and irrespective of whether the scheduled product-specific Blue Box limits are exceeded or not, that support shall be required to be included in its entirety (i.e. not just the amount by which it exceeds the scheduled limit) in the calculation of the Current AMS provided that the scheduled product-specific AMS as well as the Annual or Final Bound Total AMS limits are not exceeded.]

Special and differential treatment

49. For developing country Members, the maximum permitted value of support referred to in paragraph 38 above shall be 5 per cent of the average total value of agricultural production in the 1995-2000 or the 1995-2004 base period as may be selected by the Member concerned.  That limit shall be expressed in monetary terms and bound in Part IV in developing country Members' Schedules.  However, in cases where there is a movement from AMS to Blue subsequent to the conclusion of this negotiation, the developing country Member concerned shall have the option of selecting as its base period the most recent five-year period for which data are at that time available.
50. Where a product accounted both for more than 25 per cent of the average total value of agricultural production and 80 per cent of the average Annual Bound Total AMS during the base period, a developing country Member that chooses to switch its support from AMS to Blue for that product, on a one-for-one and irreversible basis, shall be entitled to do so even if this would otherwise lead to exceeding the overall Blue Box limit provided for in the paragraph above.

51. As regards the provisions in paragraph 46 above, where a developing country Member has no product-specific entitlement to a Blue Box limit under the above provisions, and no Current AMS support in the base period for a particular product, a product-specific Blue Box limit may still be scheduled but only where the total support for any such products concerned does not exceed 7.5 per cent of the overall Blue Box limit; there is a maximum for any single product of 5 per cent; and the overall Blue Box limit is still respected.

Recently-Acceded Members

52. For RAMs, the maximum permitted value of support referred to in paragraph 38 above shall be 5 per cent of the average total value of agricultural production in the 1995-2000 base period.  However, in cases where there is a movement from AMS to Blue subsequent to the conclusion of this negotiation, the Member concerned shall have the option of selecting as its base period the most recent five-year period for which data are at that time available.

Other

53. Article 6.5 of the Agreement on Agriculture shall be amended to reflect the above modalities accordingly.

F. Green Box

54. Annex 2 of the Agreement on Agriculture shall be amended as set out in Annex B of this document.

G. Cotton:  Domestic Support

Reductions in support for cotton

55. AMS support for cotton shall be reduced according to the following formula:

Rc = Rg + (100 – Rg) * 100



3 * Rg

Rc = Specific reduction applicable to cotton as a percentage

Rg = General reduction in AMS as a percentage

56. This shall be applied to the base value of support calculated as the arithmetic average of the amounts notified by Members for cotton in supporting tables DS:4 from 1995 to 2000.  The Blue Box limit applicable to cotton shall amount to one third of the product-specific limit that would otherwise have been the resultant from the methodology generally applicable above.

[The Revised Draft is adopting here the formula for reduction of the African Co-Sponsors of the Sectoral Initiative in Favour of Cotton (known as C4) of 1 March 2006 but which has many weaknesses: 
1) The C4 was not well advised to propose to apply the reduction from the base period 1995-00 
Indeed in that period the US average notified cotton AMS has been of $623 million against $2.1 billion for the 1999-01 period (preferred by the US), of which $2.8 billion in 2001, and $1.151 billion for the base period 1995-2004. As paragraph 23 above of this Revised Draft is proposing that the base period for the US PS AMS limits should use a combination of the 1995-2000 and 1995-2004 periods, we do not see why this last period would not be used for cotton. Or even the 1995-2005 period since the US has notified up to 2005. The more so as the Framework Agreement and the Hong Kong Declaration have decided "to address cotton ambitiously, expeditiously and specifically".
As the US has offered to reduce its allowed total AMS by 60%, the above formula would imply to reduce the applied cotton AMS by 82.2% (according to the C4 method), i.e. by $512 million. 
2) The C4 proposal and even more the Revised Draft do not take into account the huge US cheating 

These $512 million cut is very little compared to the actual cotton domestic subsidies of $5.102 billion in 2005, according to the Environmental Working Group's Farm Subsidy Data Base (which includes production flexibility contract payments and fixed direct payments that the WTO Appellate Body on cotton has put in the amber box), complemented by some subsidies notified but not in this data base (storage subsidies and commodity loan subsidies) and by several subsidies improperly notified in the NPS AMS and also under-notified, but that OECD has allocated to specific products: subsidies to agricultural loans, crop insurances, agricultural fuel and irrigation. 
The average domestic trade-distorting subsidies to cotton have thus been of $1.737 billion for the 1995-2000 period (instead of the notified $623 million), of $2.471 billion for the 1995-2004 period (instead of the notified $1.151 billion) and of $2.710 billion for the 1995-2005 period (instead of the notified $1.194 billion). Cutting them by 82% would thus imply cuts of respectively $1.424 billion, $2.026 billion and $2.222 billion.
Of course the EU would be submitted to the same treatment, and, surprisingly, the average notified EU cotton AMS has been higher during this 1995-00 period than that of the US: €815 million on average, €830 million for the 1999-01 period and €839 million for the 2001-05 period. According to the C4 (and Draft) proposal, this would imply a reduction rate of 84.3% for the EU cotton domestic trade-distorting subsidies, i.e. of €687 million for the 1995-00 base period or €707 million for the 2001-05 base period. The CAP reform on cotton will decouple (put in the SFP) 65% of the present support, i.e. €619 million on the €952 million granted in 2005, meaning that the remaining coupled subsidies of €333 million would disappear completely over the reduction period since they have to be reduced by €687 million (or €707 million).]
Table 2 – Evolution of the US cotton subsidies from 1995 to 2004

	
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002
	2003
	2004
	2005

	EWG cotton subsidies
	30
	647
	595
	1,163
	1,721
	1,850
	3,033
	2,389
	2,697
	1,654
	3,331

	Cotton insur. prem. sub.
	180.0
	157.2
	147.7
	150.6
	169.6
	161.7
	263.0
	194.1
	214.6
	254.1
	208.0

	Total premium sub. 
	889.4
	982.1
	902.8
	946.3
	954.9
	951.2
	1,771.3
	1,741.0
	2,041.7
	2,477.4
	2,344

	Total sub./crop insur.
	1.8
	1.0
	1.3
	1.7
	2.3
	2.5
	3.0
	3,466
	3,589
	3,126
	3,014

	Tot. sub./prem. sub.
	2.03
	1.02
	1.44
	1.80
	2.41
	2.63
	1.69
	1.99
	1.76
	1.26
	1.29

	Total cotton insur. sub.
	365
	160
	213
	271
	409
	425
	444
	386
	378
	320
	268

	STEP 2
	88
	34
	6
	416
	280
	446
	237
	182
	455
	363
	582

	  " of which to exporters
	
	
	
	180
	113
	185
	91
	106
	198
	158
	253

	Storage + loan subsidy 
	9
	12
	11
	111
	216
	63
	87
	270
	552
	500
	782

	Cotton value: farm gate
	6,570
	6,410
	5,980
	4,120
	3,810
	4,260
	3,120
	3,780
	5,520
	4,850
	5.700

	VOP
	190,110
	205,701
	203,884
	190,886
	184,734
	189,520
	198,502
	194,572
	216,478
	235,688
	236,001

	Cotton value as % VOP
	3.46%
	3.12%
	2.93%
	2.16%
	2.06%
	2.25%
	1.57%
	1.94%
	2.55%
	2.06%
	2.42%

	Total ag loan subsidies
	719
	713
	610
	610
	610
	610
	610
	610
	610
	610
	610

	Cotton           "
	25
	22
	18
	13
	13
	14
	10
	12
	16
	13
	15

	Total ag fuel subsidies
	2,385
	2,385
	2,385
	2,385
	2,385
	2,385
	2,385
	2,385
	2,385
	2,385
	2385

	Cotton          "
	83
	74
	70
	52
	49
	54
	37
	46
	61
	49
	58

	Cotton irrigation subs.
	66
	66
	66
	66
	66
	66
	66
	66
	66
	66
	66

	Total cotton subsidies
	666
	1,015
	979
	2,092
	2,754
	2,918
	3,914
	3,181
	4,225
	2,965
	5,102

	   " of which to exporters 
	
	
	
	180
	113
	185
	91
	106
	198
	158
	253

	Export sub./total sub.
	
	
	
	8.6%
	4.1%
	6.3%
	2.3%
	3.3%
	4.7%
	5.3%
	5.0%

	Notified cotton AMS
	32
	3
	466
	935
	2,353
	1,050
	2,810
	1,187
	435
	2,238
	1,621


Sources: Environmental Working Group's Farm Subsidy Database (http://farm.ewg.org/farm/region.php?fips=00000); USDA, RMA, Summary of Business Reports and Data (http://www.rma.usda.gov/data/sob.html); US Notifications to the WTO; National Cotton Council, (http://www.cotton.org/econ/world/detail.cfm?year=1999); Government Accountability Office (GAO)'s report of 7 June 2007 (http://www.gao.gov/new.items/d07944t.pdf); OECD, Producer and Consumer Support Estimates, OECD Database 1986-2005, http://www.oecd.org/document/55/0,2340,fr_2649_33775_36956855_1_1_1_1,00.html; USDA, Farm and ranch irrigation survey (2003), November 2004; USDA, Table 35-Net outlays per commodity and function (http://www.ers.usda.gov/Publications/AgOutlook/AOTables/); http://www.nationalaglawcenter.org/assets/crs/RL33697.pdf.

Implementation 

57. The reductions for trade-distorting domestic support on cotton shall be implemented over a period which is one third of the implementation period.

Special and differential treatmentseq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 
58. Developing country Members with relevant AMS and Blue Box commitments for cotton otherwise applicable under the relevant provisions of this Agreement shall provide a  rate of reduction for cotton that is two-thirds of that which would be applicable under paragraph ‎55 above.

59. Developing country Members shall implement their reduction commitments for cotton over a longer time period than for developed country Members.
II. Market Access
[On this issue, see J. Berthelot, Analysis of the Chair Falconer's 8 papers on agricultural market access, Solidarité, 1st February 2008.] 

1 February 2008 

A. Tiered Formula For Tariff Reductions

Basis for reductions

60. Subject to such other specific provisions as may be made, all final bound tariffs
 shall be reduced using the tiered formula set out in the paragraphs below.
[There is a huge misunderstanding about the comparison of the actual levels of agricultural protection between the developed countries and DCs
1) The reduction commitments will be taken on the bound simple average agricultural MFN tariff which is meaningless 

a) When we speak of the mean of bound tariffs in general, we speak of a simple (or unweighted) average of all tariff lines. But the average EU and US MFN agricultural tariffs are meaningless because 19% and 21% of their tariff lines are duty-free and because, besides, many tariff lines do not correspond to any import either because some products with low tariffs do not meet any demand or because the tariff is too high and deterrent.

b) Even the often used weighted average tariff is misleading because the tariffs are weigthed according to the actual imports so that the average does not take into account the highest tariffs which have a deterrent effect on imports.
2) Only the consumption weighted average agricultural tariff would measure the actual protection but it is not calculated
a) The simple average of tariff lines and the imports weighted average of tariff lines do not tell anything about the weight of the tariffs of the most significant products in the average diet. Indeed the agricultural tariffs of the developed countries, particularly the EU (not to speak of Japan), are much higher than those of DCs and LDCs on the staples constituting the core of the diet: cereals, sugar, meats, dairy, fruits and vegetables.

In the US 21% of the 1821 agricultural tariff lines are imported duty-free but the average MFN tariff for the 244 tariff lines on dairy is 43% with 7 lines above 100% and the average tariff of the sugar and sweeteners tariff lines is 46% with 5 lines above 100%.      

The EU's unweighted average MFN tariff of its 2,202 agricultural tariff lines is of 22.9%. But, as 425 lines (19.3% of total) are duty free, the average of the 1777 lines with a positive tariff is of 28.3%. For frozen meat (beef, pork, poultry) the average tariff is of 66% but 66 tariff lines of meats exceed 100%; the average tariff is of 87% for dairy but 41 tariff lines exceed 100%; for cereals and cereal products the average tariffs are around 50% but 13 lines exceed 100%; for sweeteners the average tariff is of 59% but 8 tariff lines exceed 100%2. Some tariff lines exceed even 250%.

b) A theoretical case to understand the issue: let us consider a country with agricultural imports of 15,000 (for $15 billion), an agricultural consumption of 80,000 (for $80 billion), 2,000 agricultural tariff lines (of which 800 without any import) and tariffs distributed in 5 bands, the averages of which being 0, 10%, 35%, 75% and 110%.

Table 3 below shows the huge differences in the average tariffs depending we are dealing with the simple (unweighted) average MFN tariff of tariff lines (13.55%) – the tariff the most commonly used in international comparisons –, or with the average MFN tariff weighted according to imports (18.20%) – we could also have considered the average tariff taking into account the preferential tariffs and weighted according to imports –, or above all the average tariff weighted according to the domestic consumption (78.88%) – or even of the domestic production, which is close to it –, which is never calculated unfortunately. 

Indeed it is clear that, the higher the tariff the lower the imports and the larger the domestic consumption of the domestic products, at least in the developed countries which favour the interests of their farmers before the short term interests of the consumers.     

Table 3 – Calculus of average tariffs: simple and weighted according to imports or consumption

	
	0 M
	Actual imports (M) 
	Total
	Average

	Tariff (T) bands
	
	T=0
	0<T<20
	20<T<50
	50<T<100
	T>100
	
	

	Average tariff
	0%
	0%
	10%
	35%
	75%
	110%
	
	

	Tariff lines
	800
	500
	300
	200
	140
	60
	2,000
	

	Total tariffs
	0%
	0%
	30
	70
	105
	66
	271
	

	Average simple tariff 
	0
	0
	10%
	35%
	75%
	110%
	
	13.55%

	Imports (M)
	0
	6,000
	4,500
	3,000
	1,200
	300
	15,000
	

	Total tariffs M weighted
	0
	0
	450
	1,050
	900
	330
	2,730
	

	Average tariff M weighted
	0
	0
	10%
	35%
	75%
	110%
	
	18.20%

	Consumption (C)
	500
	3,500
	6,000
	10,000
	20,000
	40,000
	80,000
	

	Total tariffs C weighted
	0
	0
	600
	3,500
	15,000
	44,000
	63,100
	

	Average tariff C weighted
	0
	0
	10%
	35%
	75%
	110%
	
	78.88%


c) Why the consumption weighted average agricultural tariff is not calculated: the reason put forward to explain why there is no comparison of the average tariffs weighted on the consumption of the various (here agricultural) products between countries rests on the fact that, even in the EU and the US, no data are available on the average agricultural consumption per tariff line but only for a few broad types of products processed from a basic product. For example the EU has 175 tariff lines on dairy (8.7% of its agricultural tariff lines) and the US 244 (14% of its agricultural tariff lines) but the data on the consumption of dairy products are known for at most 10 types of dairy products (butter, full milk, skimmed milk powder, not fully skimmed milk powder, 2 to 3 types of cheese, casein, etc.), each type grouping together tariff lines with highly differentiated rates. And, as the processed products do not correspond to the same groupings of tariff lines from one country to the other, even at the level of the nomenclature HS at 4 figures (HS-4), there is no comparison of the average tariffs weighted on consumption or production. 

This lack of information suits very much the developed countries, particularly the EU, and also the US for few products (notably dairy and sweeteners), because this would show that their average level of agricultural tariffs weighted on consumption is much higher than that of most DCs. Yet it would be easy to assess the average tariff rates weighted on the consumption of the broad types of processes products, and even more of basic products, but the EU and US do not want it and the DCs are not really aware of the issue and of the possibility to solve it.    

d) Using the nutritional value of the basic food products to assess the weighted average agricultural tariff: if food consumption is generally assessed in monetary terms, it can also be assessed in nutritional value. According to FAO, the average food consumption per capita and per day of the EU-15 was in 2003 of 3,536 calories, 109 grams (g) of proteins and 149 g of lipids (http://faostat.fao.org/site/502/DesktopDefault.aspx?PageID=502). Now the share of the food products with the highest tariffs (cereals, sugar, meats, dairy produce, fruits and vegetables) has accounted for 68% of total calories (2,390 calories), 83% of proteins (90 g) and 49% of lipids (70 g). Given that the tariffs on these products are generally higher than 50%, we see that the EU applied (not different from the bound tariff) average agricultural tariff weighted on food consumption is much higher than its average applied tariff weighted on actual imports. The more so as there are few preferential tariffs on these products.

Conversely in West Africa the food products with the largest imports and the lowest tariffs (cereals and milk powder are taxed at 5% in WAEMU) or low tariffs (poultry meat and sugar taxed at 20% in WAEMU) accounted in 2003 for 59% of total calories (1,521 calories over 2,578) per capita and per day and 57% of proteins (33.9 g over 60 g). Clearly there is also a local production (except for wheat) but the imported share of the staple foods is large and increasing, contrary to the EU where it remains low.]
61. In order to place final bound non-ad valorem tariffs in the appropriate band of the tiered formula, Members shall follow the methodology to calculate ad valorem equivalents (AVEs), along with associated provisions, set out in Annex A to TN/AG/W/3 of 12 July 2006. All AVEs so calculated shall be listed in an annex to these Modalities.

Tiered formula

62. Developed country Members shall reduce their final bound tariffs in equal annual instalments over five years in accordance with the following tiered formula:

(a) where the final bound tariff or ad valorem equivalent is greater than 0 and less than or equal to 20 per cent, the reduction shall be [48-52] per cent;

(b) where the final bound tariff or ad valorem equivalent is greater than 20 per cent and less than or equal to 50 per cent, the reduction shall be [55-60] per cent;

(c) where the final bound tariff or ad valorem equivalent is greater than 50 per cent and less than or equal to 75 per cent, the reduction shall be [62-65] per cent;  and

(d) where the final bound tariff or ad valorem equivalent is greater than 75 per cent, the reduction shall be [66-73] per cent.

63. The minimum average cut on final bound tariffs that a developed country Member shall be required to undertake is [54] per cent.  Should application of the tiered formula treatment above, inclusive of the treatment for Sensitive Products as outlined in Section B below result in an overall average cut less than [54
] per cent, an additional effort shall be made proportionately across all bands to reach that target.

64. Developing country Members other than those specified in paragraph ‎66 below shall reduce their final bound tariffs in equal annual instalments over eight years in accordance with the following tiered formula:

(a) where the final bound tariff or ad valorem equivalent is greater than 0 and less than or equal to 30 per cent, the reduction shall be 2/3 of the cut for developed country Members in paragraph ‎62(a) above;

(b) where the final bound tariff or ad valorem equivalent is greater than 30 per cent and less than or equal to 80 per cent, the reduction shall be 2/3 of the cut for in paragraph ‎62(b) above;

(c) where the final bound tariff or ad valorem equivalent is greater than 80 per cent and less than or equal to 130 per cent, the reduction shall be 2/3 of the cut for in paragraph ‎62(c) above;  and

(d) where the final bound tariff or ad valorem equivalent is greater than 130 per cent, the reduction shall be 2/3 of the cut for in paragraph ‎62(d) above.
[That DCs would be obliged to cut their tariffs by 2/3 of the developed countries' cuts in each band is totally unfair 
1) Even if their bands are enlarged: 0-30% (instead of 0-20%); 30-80% (instead of 20-50%), 80-130% (instead of 50-90%) and higher than 130% (instead of higher than 90%). Incidentally, these proposals contradict the EU and US proposals that the agricultural tariffs shall be capped at 100% for developed countries and 150% for developing countries (DCs).    

2) The much lower import dependency of the EU and US than of DCs for their basic food consumption  

The following tables show the imports in volume of basic food staples in the EU, US, DCs, Africa, Sub-Saharan Africa and West Africa, as a percentage of consumption (in the broad sense of domestic use) of cereals, dairy and meats from 2001 to 2004. Lacking data on stocks in the FAOSTAT base, we assume: consumption = production + imports – exports.

The tables underline clearly the much lower import dependency of the EU and US than of DCs, particularly of Africa, to satisfy their basic food consumption. 

Table 4 – Average imports relative to consumption of basic food products in the EU* from 2001 to 2004

	Million tons
	Production
	Imports
	Exports
	Consumption
	Imports/consumption

	Total cereals
	225.0
	14.2
	18.2
	239.2
	5.9%

	Dairy products (milk equivalent) 
	131.3
	2.6
	12.2
	133.9
	2.0%

	Total meats
	36.2
	1.5
	2.5
	35.2
	4.2%


Source: FAOSTAT  * EU-15 from 2001 to 2003 and EU-25 in 2004

Table 5 – Average imports relative to consumption of basic food products in the US from 2001 to 2004

	Million tons
	Production
	Imports
	Exports
	Consumption
	Imports/consumption

	Total cereals
	340.6
	4.8
	83.5
	345.4
	1.4%

	Dairy products (milk equivalent) 
	76.8
	2.1
	3.1
	78.9
	2.7%

	Total meats
	38.6
	2.0
	4.4
	40.6
	4.9%


Source: FAOSTAT

Table 6 – Average imports relative to consumption of basic food products in developing countries: 2001 to 2004

	Million tons
	Production
	Imports
	Exports
	Consumption
	Imports/consumption

	Total cereals
	1,229
	167
	71
	1,325
	12.6%

	Dairy products (milk equivalent) 
	256.0
	28.6
	5.7
	278.9
	10.3%

	Total meats
	142.2
	7.3
	7.0
	143.0
	5.1%


Source: FAOSTAT

Table 7 – Average imports relative to consumption of basic food products in Africa from 2001 to 2004

	Million tons
	Production
	Imports
	Exports
	Consumption
	Imports/consumption

	Total cereals
	123.2
	46.2
	2.7
	166.7
	27.7%

	Dairy products (milk equivalent) 
	28.8
	5.6
	0.3
	34.1
	16.4%

	Total meats
	11.7
	5.6
	0.8
	16.5
	33.9%


Source: FAOSTAT

Table 8 – Average imports relative to consumption of basic food products in Sub-Saharan Africa: 2001 to 2004

	Million tons
	Production
	Imports
	Exports
	Consumption
	Imports/consumption

	Total cereals
	79.4
	18.8
	0.8
	97.4
	19.3%

	Dairy products (milk equivalent) 
	17.7
	2.2
	0.1
	19.8
	11.1%

	Total meats
	7.0
	0.5
	0.1
	7.4
	6.7%


Source: FAOSTAT

Table 9 – Average imports relative to consumption of basic food products in West Africa from 2001 to 2004

	Million tons
	Production
	Imports
	Exports
	Consumption
	Imports/consumption

	Total cereals
	39.6
	9.2
	0.3
	48.5
	18.9%

	Dairy products (milk equivalent) 
	2.2
	1.4
	0.1
	3.5
	39.0%

	Total meats
	2.4
	0.2
	0.0
	2.5
	7.4%


Source: FAOSTAT

As we have shown above, this much lower basic food dependency of the EU and US is largely due to their much higher import protection on these basic staples, particularly in the EU. The lower import protection of the US for cereals and meats is largely due to the fact that it is price maker for cereals and grains in general (including oilseeds and pulses) and because the meats and dairy rely heavily on the low cost of grains used as feed, which are furthermore highly subsidized (see below).

Furthermore DCs are mainly importing these basic food products competing with their staple products whilst developed countries are mainly importing at low tariffs tropical products they do not grow but maintaining tariff peaks on their most sensitive products.

All this pleads much more for a significant increase of the agricultural tariffs of DCs – instead of simply fighting to minimize the tariff reduction of their Special Products – than for a sharp reduction of the agricultural tariffs of the developed countries, which is a delusion. 

3) The developed countries can minimize the impact of tariff reductions trough many ways

a) The much lower elasticity of demand for food in the developed countries: USDA has shown, based on the 1996 International Comparison Project (ICP) data for nine broad categories and eight food sub-categories of goods across 114 countries, that the income-elasticity of demand for food varied from 0.800 in Tanzania to 0.103 in the US, with average income-elasticities of 0.729 for low-income countries, 0.602 for middle-income countries and 0.335 for high-income countries. As for the price-elasticity of food demand, it varied from -0.647 in Tanzania to - 0.084 in the US, with average price-elasticities of -0.590 for low-income countries, -0.487 for middle income countries and -0.271 for high income countries (of which -0.250 in Germany) (James Seale, Jr., Anita Regmi, Jason Bernstein, International Evidence on Food Consumption Patterns, USDA, 2003, http://www.ers.usda.gov/publications/tb1904/tb1904.pdf).

Now these lower food prices could come from two main sources: from a deliberate government policy to reduce the

farm prices – a policy that the EU and US have been following since the 90s, with the unrealistic assumption however that reducing farm prices would be fully transmitted to consumers – or/and from lower tariffs, a policy to which the EU and US are agreeing in the on-going Doha Round negotiations.

Therefore the lower consumers prices expected from a tariff reduction will induce in the developed countries a much lower increase in food demand in general, and in food imports in particular, than in DCs.

Halving the domestic price of food products in the EU as the result of cutting the tariff by 50% would theoretically increase the food consumption by 12.5% in Germany. Conversely if the import price of food products in low income

countries is reduced by 50% as a result of a reduction of 50% in the EU and US domestic prices of the exported products (linked to a doubling of their allowed subsidies), this would foster an increase of 28% of the imported food.

Furthermore the lower increase in demand in the developed countries than in DCs can be much more easily satisfied by domestic production, despite the lower tariff.

b) The much higher capacity of local production to respond to prices drops in the developed countries: not only the developed countries have the productive capacity to respond rapidly to the challenge of more competitive imports following tariff cuts but the EU and US have deliberately chosen to reduce largely their domestic agricultural prices since the 90s to minimize imports and maximize exports without formal dumping (as long as exports are made at the domestic prices there is no dumping for the WTO, even if the price is lower than the average national production cost).

i) Reducing the prices of cereals to reduce imports and foster exports was one main objective of the EU CAP reforms of 1992 and 1999 and of the US Farm Bill of 1996 and 2002

1- This objective is claimed by the European Commission (EC): "The 1992 reform of the CAP aimed to render cereals grown in the Community more competitive both internally in the Community and on the world market. During the 1980s and early 1990s, home-grown cereals continuously lost market share on the internal market for animal feed to the benefit of imported cereals substitutes" (EU Official Journal C 192, 08/07/1999 p. 0001 – 0034.) and "Consumption of EU cereals in the animal feed sector and in the processing industry in EUR-12 has increased by some 20 million t. between 1992-93 and 1996/97. This increase is to be compared to the previous trend of a 2 million t. annual decrease, over the period 1985-1992. In compound feed, the rate of incorporation of cereals rose from 35% before the reform to 44% in 1996/97, representing an increase of 11 million t. On-farm use has also increased substantially, from 45 million t. in 1992/93 to 50 million t. in 1996/97". 

In fact the EU guaranteed (intervention) price of cereals has been reduced by 42% from 1992 to 2001 and has remained at the same level since then. But the market price paid to French farmers has dropped by 51.5% (from 200 €/t in 1992 to 97 €/t) from 1992 to 2004 and that of maize by 51.3% (from 197 €/t to 96 €/t) (Dominique Desbois, Bernard Legris, Prix et coûts de production de six grandes cultures : blé, maïs, colza, tournesol, betterave et pomme de terre, INSEE, 2007, http://www.insee.fr/fr/ffc/docs_ffc/ref/AGRIFRA07f.PDF). 

Table 10 shows that this strategy has succeeded as the EU-15 cereals production has increased by 26.1% (47.3 million tonnes) from 1992 to 2004, despite a 2.3% reduction in the area grown (from 38.4 to 37.5 million hectares), owing to a 29% jump in yield (from 4.7 to 6.1 tonnes/ha). This jump in yield was almost the same for the average of all developed countries (+26.9%: from 3.2 to 4.1 tonnes/ha). However the EU-15 cereals imports have jumped by 185.9%, but this corresponds to only 8.8 million tonnes (from 4.8 to 13.6 million tonnes), i.e. to 18.6% of the additional production, and the ratio of imports on production has remained low (2.6% and 5.9%). 

Table 10 – Evolution of the production, yield and import of cereals from 1992 to 2004 in the EU-15

	Million tonnes
	1992
	2004
	2004/1992

	
	
	
	Increase
	% increase

	Production
	181.4
	228.7
	47.3
	26.1%

	Yield (t/ha)
	4.720
	6.092
	1.372
	29.0%

	Imports
	4.8
	13.6
	8.8
	185.9%

	Imports/production 
	2.6%
	5.9%
	
	126.9%


Source: FAOSTAT

2- Table 11 shows that the US cereal production has risen by 10.2% in the same period despite a 13.8% drop in the area grown (from 65.9 to 56.8 million ha) owing to a 27.8% increase in the average yield. If imports have increased by 16.2% their level has remained very low in relation to production, rising only from 1% to 1.1%. 

Contrary to the EU, the US farm price of wheat has risen from 119.1 $/t in 1992-93 to 125.0 $/t in 2004-05 (http://www.ers.usda.gov/Data/Wheat/otherdata.aspx). However the average production cost has always exceeded the price and was of 146 $/t in the survey made in 1998 when the price was at 97.4 $/t (Mir B. Ali, Characteristics and Production Costs of U.S. Wheat Farms, USDA-ERS, July 2002, http://www.ers.usda.gov/publications/sb974-5/sb974-5.pdf), underlining how necessary the subsidies have been for farmers. 

For corn the farm price has stagnated between 81.5 $/t in 1992-93 to 81.1 $/t in 2004 (http://www.ers.usda.gov/data/feedgrains/FeedGrainsQueriable.aspx), but the average total cost of production was of 135.4 $/t in 2001 (Linda Foreman, Characteristics and Production Costs of U.S. Corn Farms, 2001, USDA, http://www.ers.usda.gov/publications/eib7/eib7.pdf), underlining here also the necessity of large subsidies to make its production profitable. According to Elanor Starmer et al., "between 1997 and 2005, corn was sold on the market at an average of 23% below what it cost to produce" (Elanor Starmer, Aimee Witteman and Timothy A. Wise, Feeding the Factory Farm: Implicit Subsidies to the Broiler Chicken Industry, Tufts University, 2006, http://ase.tufts.edu/gdae) so that "between 1997 and 2005, the broiler industry received an average of $1.25 billion per year in implicit subsidies from U.S. agricultural policies that drove down corn and soybean market prices, and feed prices in turn". In a subsequent paper devoted to hog production, Elanor Starmer and Timothy Wise find that "The difference between the market price and the production cost of corn, which we term the cost/price margin, averaged 17% from 1986-96 and 21% from 1997-2005… With feed costs representing 60% of operating costs, the 26% feed discount that the operations received on average between 1997 and 2005 translates into a 15% reduction in firms’ operating costs, worth an estimated $945 million per year over the nine-year period. By comparison, cost savings between 1986 and 1996 reduced operating costs by 6%" (Elanor Starmer and Timothy Wise, Living High on the Hog: Factory Farms, Federal Policy, and the Structural Transformation of Swine Production, Tufts University, 2007, http://ase.tufts.edu/gdae).  

Table 11 – Evolution of the production, yield and import of cereals from 1992 to 2004 in the US

	Million tonnes
	1992
	2004
	2004/1992

	
	
	
	Increase
	% increase

	Production
	353.0
	389.1
	36.1
	10.2%

	Yield (t/ha)
	5.360
	6.851
	1.491
	27.8%

	Imports
	3.7
	4.3
	0.6
	16.2%

	Imports/production 
	1.0%
	1.1%
	
	10.0%


Source: FAOSTAT

ii) In the meantime, the increase in DCs' cereals production could not prevent a sharper rise in their imports: tables 12 to 14 show the parallel evolution of the same parameters in all DCs, SSA (Sub-Saharan Africa and West Africa).

In the meantime also, the production of cereals has risen in DCs by 38.7% and their imports by 29.0%. In Sub-Saharan Africa, the production has risen by 31.9% and the imports by 38.7%. In West Africa the figures are respectively of 24.9% and 94.9%.

The average yield of cereals has increased by 17.2% (from 2.5 to 2.9 t/ha) for all DCs but only by 9.2% in Sub-Saharan Africa (from 894 to 977 kg/ha) and by 6.9% in West Africa (from 893 to 954 kg/ha). 

Even if the production has increased significantly in the three areas, the imports have increased much more, particularly in West Africa so that the ratio of imports on production has been much larger than in the EU and US.

Table 12 – Evolution of the production, yield and import of cereals from 1992 to 2004 in the DCs

	Million tonnes
	1992
	2004
	2004/1992

	
	
	
	Increase
	% increase

	Production
	1,081.7
	1,273.5
	191.8
	17.7%

	Yield (t/ha)
	2.491
	2.919
	0.428
	17.2%

	Imports
	129.5
	167.1
	37.6
	29.0%

	Imports/production 
	12.0%
	13.1%
	
	9.2%


Source: FAOSTAT

Table 13 – Evolution of the production, yield and import of cereals from 1992 to 2004 in the SSA

	Million tonnes
	1992
	2004
	2004/1992

	
	
	
	Increase
	% increase

	Production
	60.8
	80.1
	19.3
	31.7%

	Yield (t/ha)
	0.894
	0.977
	0.083
	9.3%

	Imports
	14.2
	19.7
	5.5
	38.7%

	Imports/production 
	23.4%
	24.6%
	
	5.1%


Source: FAOSTAT

Table 14 – Evolution of the production, yield and import of cereals from 1992 to 2004 in the West Africa

	Million tonnes
	1992
	2004
	2004/1992

	
	
	
	Increase
	% increase

	Production
	32.3
	40.4
	8.1
	25.0%

	Yield (t/ha)
	0.893
	0.954
	0.061
	6.8%

	Imports
	4.736
	9.229
	4.493
	94.9%

	Imports/production 
	14.7%
	22.8%
	
	55.1%


Source: FAOSTAT

c) The developed countries can and do compensate lower agricultural tariffs by increased subsidies: the developed countries are the only WTO Members which can compensate large cuts in their agricultural tariffs by increased allegedly allowed domestic subsidies, even if they contravene blatantly the AoA rules, as they have already compensated their large cuts in domestic agricultural prices. It is clear that the EU offer to cut its agricultural tariffs – officially by 39% in October 2005 and unofficially now by at least 50% – can be explained largely by the fact that the EU domestic agricultural prices have been progressively brought closer to the world prices since 1992, owing to the compensatory subsidies granted to farmers. 

Therefore, once more, demanding that the tariffs reductions of DCs should be two-thirds of the reductions required from developed countries is totally unfair as this does not take into account the unilateral import substitution effect of domestic subsidies, not to speak of their dumping effect on exports (see below). Therefore DCs should compute the ad valorem equivalent (AVE) of the US and EU subsidies of all boxes.  
We will not repeat here the analysis of the EU and US agricultural subsidies and of their large under-notifications, already done above in the first part of this revised draft. The more so as the large cuts in the EU agricultural prices, or the existence of US prices much below the average national production cost, can only be explained by large subsidies of all boxes.

Besides, even if DCs would denounce the large EU and US under-notifications and succeed in challenging the non-trade-distorting nature of their green box subsidies, the EU and US could still replace them by increasing their "gold box" subsidies, i.e. by non agricultural subsidies which would reduce much the cost of general infrastructures largely, but not exclusively, used by farmers (J. Berthelot, The green box: a black box which hides the gold box, Solidarité, 9 December 2005, http://solidarite.asso.fr/home/textes2005.htm).

DCs should realize that the EU and US will never cease to support their agriculture, despite the fact that their farmers account for less than 4% and 2% of their labour force respectively. The positions that they have taken in the Doha Round negotiations is only to put on a great act, to amuse the crowd. The new increased subsidies incorporated in the Farm Bill adopted by the US Senate and House of Representatives, even though the US President has not yet sign the common position they will come to, should open the eyes of DCs Members, the more so as the US prices and farmers incomes have never been so high as in 2007. The same can be said of the EU CAP and the fact that the EU would never agree to cut significantly its agricultural tariffs on its main basic staples (cereals, meats, dairy, sugar) and to cut its agricultural subsidies if it can lodge them in the alleged green box. The more so as France will lead the EU Council on the second semester 2008.

Therefore if the EU and US keep these hard lines on their agricultural policies, it is incomprehensible that all DCs do not do the same, given the much larger impact of agriculture on their economies.]  

65. The maximum overall average cut on final bound tariffs any developing country Member shall be required to undertake as a result of application of this formula is [36] per cent.  Should the above formula imply an overall average cut of more than [36] per cent, the developing country Member shall have the flexibility to apply lesser reductions applied in a proportionate manner across the bands, to keep within such an average level.

66. Small, vulnerable economies
 shall be entitled to moderate the cuts specified in paragraph ‎64 above by a further [10] ad valorem percentage points in each band.

Recently-Acceded Members

67. RAMs shall be entitled to moderate the cuts they would otherwise have been required to make under the tiered formula in paragraph ‎64 by up to [7.5] ad valorem percentage points in each band.  All RAMs shall be entitled to exempt their final bound tariffs at or below 10 per cent.
68. Saudi Arabia, the Former Yugoslav Republic of Macedonia, Viet Nam and Tonga, as very recently-acceded Members and small low-income RAMs with economies in transition
, shall not be required to undertake reductions in final bound tariffs.
69. For all other RAMs, to the extent that, in implementing commitments undertaken in acceding to the WTO, there would be actual overlap with commitments to be otherwise undertaken in association with these Modalities, the start of implementation of commitments undertaken in association with these Modalities for such tariff lines shall begin one year after the end of implementation of accession commitment.
70. The implementation period for RAMs may be prolonged by up to two years after the end of the developing country Members' implementation period.

71. More specific provisions can be found in the relevant sections of this document.

B. Sensitive Products

Designation

72. Each developed country Member shall have the right to designate up to [4] [6] per cent of [dutiable] tariff lines as "Sensitive Products".  Where such Members have more than 30 per cent of their tariff lines in the top band, they may increase the number of Sensitive Products to [6] [8] per cent, subject also to the conditions outlined in paragraph ‎76 below.  Where application of this methodology would impose a disproportionate constraint in absolute number of tariff lines because tariff concessions are scheduled at the 6-digit level, the Member concerned may also increase its entitlement to [6] [8] per cent.
[The EU sensitive products: Jacques Gallezot has analyzed in 2005 the products that the EU could be willing to classify as sensitive, which would be subjected to lower tariff cuts in the tiered formula and he has identified 170 of them, or 7.7% of the EU agricultural tariff lines, a percentage close to the 8% the EU has asked for in the current Doha Round negotiations. 

Considering only the tariff lines with a positive tariff, the 170 sensitive products accounted for 64.4% of the EU total agricultural imports in 2000 and 2001, 56.2% of intra-EU trade and 87% of the collected agricultural tariffs, of which 94% of those collected on meats imports, 87% of those collected on dairy imports, 92% of those collected on imports of fruits and vegetables, 95% of those collected on cereals imports and 96% of those collected on sugar and sweeteners imports. 
Whereas the bound average agricultural tariff is of 22.9%, that on sensitive products is of 52%, of which 69% on meats, 79% on dairy products, 55% on cereals, 117% on sugar and sweeteners, 64% on vegetables and 29% on fruits.

Indeed all the EU sensitive products do not correspond to the highest tariff bands. Because the tariff lines with the highest tariffs have already a deterrent effect on imports, there is no interest to classify them as sensitive. Thus 58 sensitive products are in the band of 0 to 30% (where they account only for 4.5% of the tariff lines of that band), 49 are in the band of 30% to 60% (where they represent only 17.9% of the lines), 39 are in the band of 60% to 90% (where they represent 33.9% of the tariff lines) and 24 in the band of tariffs higher than 90% (where they represent only 24% of the lines).]
73. Developing country Members shall have the right to designate up to one-third more of tariff lines as "Sensitive Products".

Treatment - tariff cut

74. Members may deviate from the otherwise applicable tiered reduction formula in final bound tariffs on products designated as Sensitive.  This deviation may be one-third, one-half or two-thirds of the reduction that would otherwise have been required by the tiered reduction formula.

Tariff quota expansion

75. For developed country Members, tariff quotas derived from the provisions in paragraph ‎72 above and paragraphs ‎76-‎77 below shall result in new access opportunities equivalent to no less than [4] [6] per cent of domestic consumption expressed in terms of physical units where the two-thirds deviation is used.  Where the one-third deviation is used, the new access opportunities shall be no less than [3] [5] per cent of domestic consumption.  Where the one-half deviation is used, the new access opportunities shall be no less than [3.5] [5.5] per cent of domestic consumption.

[The EU has proposed to increase the TRQs to compensate 80% of the lower tariff cut on sensitive products (European Commission, Making Hong Kong a success: The EU offer on market access, November 2005, http://ec.europa.eu/agriculture/publi/map/brief4.pdf). 
This offer seems generous but everything is still to be negotiated, the more so as France, which will lead the EU Council in the second semester of 2008, would like to increase the sensitive products to 16% of the tariff lines. 
In fact the 18 February 2008 20 EU States on 27 declared that they oppose this Revised Draft on agriculture (http://www.forbes.com/reuters/feeds/reuters/2008/02/18/2008-02-18T144356Z_01_L18730818_RTRIDST_0_TRADE-EU-FRANCE-UPDATE-1.html). This statement has been confirmed by a WTO Reporter's paper of 20 February 2008.]
76. Where a Member is entitled to, and chooses to exercise its entitlement to have a higher number of Sensitive Products pursuant to paragraph ‎72 above, the relevant amounts specified in paragraph ‎75 shall be maintained for the [4] [6] per cent of products applicable to all developed country Members.  For the additional [2] per cent of products available to those Members under paragraph ‎72, the Member concerned shall have an obligation to ensure that, whichever deviation is selected, an additional [0.5] [1] per cent of domestic consumption beyond what is generally provided for is achieved for those additional products.  In addition, if after application of its tariff reduction commitments a Member still wishes to retain more than 4 per cent of its [dutiable] tariff lines in excess of 100 per cent ad valorem, it shall, for all its Sensitive Products, apply a further expansion of [  ] per cent of domestic consumption.

77. Where the existing bound tariff quota volume already represents 10 per cent or more of domestic consumption, and the one-third deviation is used, the expansion in the tariff quota volume under paragraph ‎75 above need not be more than [2.5] [3.5] per cent of domestic consumption.  Where the one-half deviation is used, the expansion in the tariff quota volume under paragraph ‎75 above need not be more than [3] [4] per cent of domestic consumption.  Where the existing bound tariff quota volume represents 30 per cent or more of domestic consumption, the expansion need not be more than [2] [3] per cent of domestic consumption or [2.5] [3.5] respectively.

78. For developing country Members, the tariff quota expansion shall be two thirds of the volume for developed country Members.  For developing country Members, domestic consumption shall not include self-consumption of subsistence production.

79. Expansion of the tariff quota for a Sensitive Product shall be scheduled and applied on a most-favoured-nation basis only.  The first instalment shall occur on the first day of implementation and be a minimum of one per cent of additional domestic consumption.  Thereafter, each additional one per cent of domestic consumption shall be implemented at the expiry of each twelve-month period.

C. Other Issues

Tariff escalation

80. The tariff escalation formula provided below shall apply to the list of primary and processed products attached in Annex D.

81. In addition to the application of the tiered tariff reduction formula, tariff escalation shall be addressed in the following manner:

82. Instead of taking the cut that would otherwise apply to final bound tariffs in the band to which the processed product belongs (with the exception of the top band), the processed product shall take the cut applicable to the tariffs that fall in the [next] highest band.
  A processed product in the top band shall be reduced by a cut which is equal to [1.3 times] the cut that would otherwise have been applicable [increased by 6 ad valorem points].

83. These supplementary cuts shall be moderated for the products concerned in two circumstances.  First, where the absolute difference between the processed and primary product tariffs after application of the normal tariff formula would be 5 ad valorem percentage points or less in any given tier [except in the case of the bottom tier], no additional tariff escalation adjustment shall be required.

84. Second, the tariff escalation adjustment formula cannot be applied in full where doing so would reduce the tariff for the processed product below that applicable to the primary product.  In a situation where this would occur, the rate of reduction for the processed product shall be moderated to ensure that the final bound rate of the processed product equates to, but does not reduce below, the final bound rate for the primary product.

85. Tariff escalation treatment shall not apply to any product that is declared as Sensitive.  Where the reduction for a tropical product would result in a reduction that is greater than the reduction under the tariff escalation formula, the tropical product reduction shall apply.

86. This modality shall be applied by developed country Members and developing country Members in a position to do so.

Commodities

87. In the event that adverse effects of tariff escalation were not to be eliminated via the tiered formula for reductions in bound duties and such specific measures on tariff escalation as are provided for, Members shall engage with commodity-dependent producing country Members to ensure satisfactory solutions.

88. Consistent with this, the following approach shall be applicable:

(a) commodity-dependent developing countries, individually or as a group, shall identify and present products of interest to them for purposes of addressing tariff escalation to be adopted as part of the modalities.  In doing so, they will indicate the match of products on which tariff escalation should be addressed;

(b) developed countries and developing countries in a position to do so will undertake tariff escalation reductions in the identified products;

(c) at the end of the implementation period, the difference between the identified primary and processed products shall not exceed [x] percentage points.  For this purpose, all non-ad valorem duties on the products identified by developing countries shall be bound in ad valorem terms.

89. Provision shall be made also for suitable procedures for negotiations on the elimination of non-tariff measures affecting trade in commodities.

90. Provision shall be made to ensure the possibility that Members may take joint action through adoption of suitable measures, including through adoption of intergovernmental commodity agreements, for stabilization of prices for exports of agricultural commodities at levels that are stable, equitable and remunerative.  The provisions of Article XXXVIII in the chapter on Trade and Development of GATT 1994, Part IV which inter alia stipulates that the WTO Members could take "joint action" through "international arrangements" for ensuring "stable equitable and remunerative prices" for exports of primary agricultural commodities should be reviewed, clarified and improved to provide that the term "arrangements" covers both commodity agreements of which all interested producing and consuming countries are parties;  and agreements of which only commodity-dependent producing countries are parties.
91. Action for negotiations and adoption of intergovernmental commodity agreements in pursuance of the provisions of the paragraph above may be taken either jointly by producing and consuming countries or by commodity-dependent producing countries only.

92. Such intergovernmental commodity agreements may be negotiated and adopted by the countries themselves, or adopted after negotiations undertaken under the auspices of the WTO, UNCTAD or international commodity organizations.

93. Intergovernmental commodity agreements may be negotiated and adopted on an international or regional basis.

94. Such agreements may provide for participation of association of producers.

95. The general exceptions provisions of Article XX(h) of GATT 1994 shall also apply to intergovernmental commodity agreements of which only producing countries of the concerned commodities are Members.
96. Technical assistance shall be provided for, inter alia, the improvement of world markets for commodities and adoption and implementation of intergovernmental commodity agreements.

97. Financial resources required by the international trade and other organizations for providing technical assistance in accordance with the provisions of paragraphs ‎95 and ‎96 above shall be monitored through the mechanism established in WTO for administering Aid for Trade.
[If it is noteworthy that this Revised Draft refers to GATT Article XXXVIII, it should have referred as well to Article XXXVI which, in its paragraph 8, states: "The developed contracting parties do not expect reciprocity for commitments made by them in trade negotiations to reduce or remove tariffs and other barriers to the trade of less-developed contracting parties". 

And the interpretation of this paragraph 8 by the WTO specifies: "It is understood that the phrase "do not expect reciprocity" means, in accordance with the objectives set forth in this Article, that the less-developed contracting parties should not be expected, in the course of trade negotiations, to make contributions which are inconsistent with their individual development, financial and trade needs, taking into consideration past trade developments" (http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_10_e.htm#article34B). Therefore If this provision means that the present negotiations should not require any reduction in the agricultural and non agricultural tariffs of DCs,  
But it should apply as well to the North-South free-trade agreements, such as the EPAs (Economic Partnership Agreements) between the EU and the ACPs. Not to have included this provision of GATT article XXXVI in article XXIV on the permission of customs unions and free-trade areas is due to the fact it is as far-reaching as that of article XXIV. Therefore the statement of the ACPs group at the WTO that "there are no explicit provision on de jure S&D treatment for developing countries in meeting the requirements set out in Article XXIV of GATT 1994" (ACP Group of States, Developmental Aspects of regional trade agreements and special and differential treatment in WTO rules: GATT 1994 Article XXIV and the Enabling Clause, TN/RL/W/155, 28 April 2004), and their request to add this explicit provision, is questionable. This would undermine the scope of other GATT articles referring to SDT, of which articles XXXVI to XXXVIII, and it would then be necessary to insert the reference to S&DT in all GATT articles! 

The WTO Appellate Body has stated, in the US – Gasoline case: "One of the corollaries of the ‘general rule of interpretation’ in the Vienna Convention is that interpretation must give meaning and effect to all the terms of a treaty. An interpreter is not free to adopt a reading that would result in reducing whole clauses or paragraphs of a treaty to redundancy or inutility" (WTO Report of the Appellate Body, United States - Standards for Reformulated and Conventional Gasoline, WT/DS2/AB/R, 29 April 1996 (96-1597)).  Therefore article XXIV has to be interpreted in a way compatible with article XXXVI. Besides, the EU has invoked in the past article XXXVI to justify its unilateral trade preferences of the four Lomé Conventions (http://www.fao.org/tc/Tca/pubs/TMAP41/41chap7.htm).]
Tariff simplification

98. No tariff shall be bound in a form more complex than the current binding.

99. [At least [90] per cent of] [All] bound tariffs on products in a Member's Schedule shall be expressed as simple ad valorem tariffs.  Where a Member already has at least [90] per cent of its bound tariffs expressed in simple ad valorem terms, that Member shall convert no less than [50] per cent of the remaining non-ad valorem tariffs into simple ad valorem tariffs.  All tariffs within a 4-digit HS heading shall be expressed in the same form.

100. This tariff simplification shall be fully effected on the first day of the implementation period.  However, where a Member currently has less than [60] per cent of its bound tariffs in simple ad valorem terms, it shall ensure that: 

(a) at least [75] per cent of all bound tariffs are expressed as simple ad valorem tariffs on the first day of implementation;

(b) at least [80] per cent of all bound tariffs are expressed as simple ad valorem tariffs no later than twelve months later; and

(c) [90] per cent of all bound tariffs are expressed as simple ad valorem tariffs no later than the end of the second year of the implementation period.

101. In all cases, and notwithstanding the preceding paragraph, the most highly complex forms of bound tariffs, such as complex matrix tariffs, shall be converted to ad valorem tariffs no later than the first day of the implementation period.  Compound tariffs and mixed tariffs shall be converted to simple ad valorem tariffs or specific tariffs (within the limits of the overall percentages above) no later than the end of the first year of the implementation period.  The method for converting final bound non-ad valorem tariffs into their ad valorem equivalents, or for converting final bound compound, mixed and highly complex tariffs into specific or ad valorem tariffs as provided for in the preceding paragraph, shall be the methodology to calculate ad valorem equivalents as set out in Annex A to TN/AG/W/3 of 12 July 2006.

102. Developing country Members making such conversions shall have an additional two years to achieve this outcome, if applicable.  Least-developed country Members shall not be required to effect any such changes.

103. The simplified tariffs shall be specified in Members' Draft Schedules.  In all cases of proposed simplification, Members shall supply supporting data that demonstrates that the proposed simplified bound tariff is representative of, and does not amount to any increase over, the original more complex tariff and that the proposed simplification is in conformity with the agreed methodology.  All Members shall be given sufficient time for evaluation of the proposed changes and all Members undertaking such a simplification shall respond constructively to queries made regarding those proposed conversions.  Upon request, the WTO Secretariat shall provide advice on technical matters and shall give particular technical assistance to developing country Members.

104. Where there is provision above for implementation of some tariff simplification later than the first day of implementation, the reductions in bound tariffs prior to that point shall be on the basis of the existing bound tariffs for the Member concerned.  Reductions on that basis shall be the legally binding commitment until the point at which the simplified tariff becomes the binding commitment.  It shall be made clear in the Draft Schedules of the Member concerned which tariff lines are involved and the point at which the simplification for those lines shall be effected.

[This section on tariff simplification is illogical and unfair: 

1) It is illogical for two reasons
a) If the non ad-valorem tariffs are described as so much trade-distorting, then why not to foresee their elimination instead of just reducing their share?
b) It is also illogical because non ad valorem tariffs are an efficient means to minimize the disturbing impact of the highly fluctuating world prices on domestic farmers, in DCs as in developed countries. DCs need not only the "stabilization of prices for exports of agricultural commodities at levels that are stable, equitable and remunerative" (paragraph 90 above) but even more the stabilization of prices of their food imports and non ad-valorem tariffs are an efficient means to mitigate the impact of tariff reductions.
2) It is unfair because the developed countries have used extensively the more efficient non ad valorem tariffs 

Most developed countries are using on a large scale non ad valorem agricultural tariffs, i.e. either as specific tariffs (x dollars per tonne, bushel, cattle head, etc.), combined tariffs (specific tariffs + ad valorem tariffs), mixed tariffs (the higher of a specific or ad valorem tariff) or others (conditional specific or ad valorem tariffs). Those non ad valorem tariffs guarantee a much more efficient protection when the world prices are low, whereas most DCs have not had the knowledge or the time to devise such tariffs. 

Having used a single bound tariff for all agricultural products, most DCs did not enjoy this opportunity. On the 34 WTO Members using non ad valorem tariffs, 17 are from DCs but for a very low proportion of their tariff lines for most of them (from 0.3% for India to 6.5% for Singapore), with two exceptions for Malaysia (26.2% of tariff lines) and Thailand (43.8% of tariff lines), two G-20 net agricultural exporting countries which, by the way, are also opposed to a large extent of Special Products (WTO Secretariat, Calculation of ad valorem equivalents (AVEs): data requirements and availability, TN/AG/S/11, 15 November 2004). On the other hand, the percentage on non ad valorem tariff lines is of 45.8% in the EU, 42.5% in the US, 30.1% in Canada, 18.4% in Japan, going up to 68.1% in Norway and 89% in Switzerland. Another large interest of specific duties is that they avoid the negative impacts of exchange rates fluctuations.  

On the EU 1,777 agricultural tariff lines with tariff above 0, the average tariff of the 949 non ad valorem lines is of 41.6% against 28.3% for the average of the 1,777 lines. Furthermore the percentage of non ad valorem lines is higher in the bands with the highest tariffs: this is the case for 99 of the 100 lines in the band higher than 90%, for 113 of the 115 lines in the band 60%-90%, for 227 lines over the 274 lines of the band 30%-60% but for only 509 lines over the 1288 lines of the band 0%-30%. 

Of course all the Members having non ad valorem lines have been obliged to convert them into ad valorem equivalents (AVEs) for the sake of cutting their agricultural tariffs when the Doha Dound would be implemented, according to Annex A of the Chair's "Draft possible modalities on agriculture" of 12 July 2006. But this did not imply that they would be obliged to eliminate their non ad-valorem tariffs, so that we can expect a lot of resistance on this front.
In other words, now that the non ad valorem tariffs have been extensively used and for a long time by the developed countries to protect efficiently their agriculture and make it more competitive, time is up to get rid of them for all countries. The only concession made to DCs is that they "shall have an additional two years to achieve this outcome, if applicable" instead of 3 years (paragraph 6). The same paragraph adds that "Least-developed country Members shall not be required to effect any such changes", which is an apparent concession which costs hardly a penny since only Haiti, Salomon Islands and Myanmar are concerned. 

3) This elimination is a demand of the G-20, not of the developed countries 

This "simplification" has not been demanded by the developed countries but by the G-20, which favours the offensive interests of its few large net exporting countries over the defensive interests of the overwhelming majority of the DCs belonging to the G-33 and G-90 which need to protect more efficiently their farmers: "The experience has shown that the use of non-ad valorem tariffs has often been a form of disguised protectionism in agriculture trade, as the final tariff in ad valorem terms depends on prices and currency movements. As a consequence, maintaining additional layers of protection in market access jeopardizes the Doha Mandate for “substantial improvements in market access”. The ongoing objective of full simplification, i.e., the binding of all agriculture tariffs in ad valorem terms, remains the basic position of the G-20" (G-20 Submission, Guidelines for modalities in tariff simplification, December 17, 2007, http://www.tradeobservatory.org/library.cfm?refID=101150).

4) The overwhelming majority of DCs need to expand their import protection toolbox

To the contrary the real issue for most DCs – including the 2 giants belonging at the same time to the G-20 and G-33: China and India – is not to simplify their agricultural tariffs: they are already over-simplified, most of them having a single bound tariff for all agricultural products and their applied tariffs are also over-simplified. For example WAEMU has only 4 levels of tariffs for all goods, including agriculture: 0%, 5%, 10% and 20%.

Most DCs need actually to reinforce and diversify their import protection toolbox so as to protect more the products which need it the most, not only through a large use of specific tariffs or compound tariffs but more broadly through the use of the whole range of tools used up to now by the developed countries and some DCs, when needed, including variable levies, tariff bands and import quotas. Indeed, as long as the applied duty remains within the bound level, there should not be any WTO objection to the type of duty used. 

Furthermore, DCs should be allowed to raise their bound level, particularly those which have been suffering from an increased food dependency, which goes much beyond the strict jacket of the Special Products.

5) The case for using again variable levies and price-bands 

a) Variable levies: they are nothing but tariffs with variable rates for each import XE "prélèvement"  XE "droit à l'importation" . Contrary to the conventional wisdom, they are quite transparent and predictable for foreign exporters since, at least in the EU up to 1995, they were based on fixed entry prices for the next marketing year. Therefore the exporters were aware of the variable levy they would have to pay given their CIF price at the EU border. This predictability was actually much higher than ad valorem tariffs given the large fluctuations in the world prices.  

Besides, variable levies are much better to avoid the recurrent corrupted practices at the import level in many DCs because XE "prélèvement" 

 XE "corruption" , with ad valorem tariffs it is easy to under-invoice the import so as to lower the duties whereas the under-invoicing increases the variable levy XE "droit à l'importation" 

 XE "droit de douane" . 

For Peter Einarsson, "There are also compelling reasons to reverse the tariffication process and again allow different kinds of border protection. Although administratively more complicated, systems like quotas or variable import levies are preferable when the purpose is to flexibly regulate import volumes over time. In particular, they allow countries to maintain a desired level of protection for the domestic market without unnecessarily blocking imports. Tariffication was introduced as part of the strategy to gradually eliminate all border protection on all products, mainly because a unitary system of protection facilitates comparison. If the goal is instead to allow free choice regarding level of support, there is no reason to maintain the ban on other means of border protection" (Peter Einarsson, Agricultural trade policy as if food security and ecological sustainability mattered, Church of Sweden Aid, Forum Syd and the Swedish Society for Nature Conservation, August 2000).

Although variable levies have been forbidden by the AoA (article 4.2: "Members shall not maintain… any measures of the kind which have been required to be converted into ordinary customs duties… These measures include… variable import levies"), the EU does not comply with the AoA has continued to use them for fruits and vegetables.

More precisely the EU has maintained measures equivalent to variable import levies: when the entry price is below a trigger price the importer must pay, besides the ad valorem duty, a variable specific duty calculated as the gap between the entry price and the trigger price. Furthermore, when the entry price is lower than 92% of the trigger price the specific duty goes much beyond the gap. E.g. for tomatoes imported from October to March, the ad valorem equivalent goes from 8.8% when the entry price is above the trigger price to 73.4% when it is below 92% of it.

Admittedly the EU has notified in its Lists this way of tariffying its fruits and vegetables, which has not yet been challenged at the WTO, even if FAO has underlined its inconsistency with the AoA.

b) The price-bands system of tariffs: because a tariff based on prices-bands is close to a variable levy, the EU has supported Chile in its last litigation with Argentina over its price-band system, even if the Appellate Body has upheld the 20 April 2007 "the Panel's finding, in paragraph 8.2(a) of the Panel Report, that, by maintaining a border measure similar to a variable import levy and to a minimum import price, Chile is acting inconsistently with its obligations under Article 4.2 of the Agreement on Agriculture  and has not implemented the recommendations and rulings of the DSB". 

Indeed for the EU "the measure at issue should be considered an "ordinary customs duty", there is no breach of Article II:1(b) of the GATT 1994" (paragraph 105), for the main reason that "Below bound duty rates, there is no specific level of predictability or transparency imposed on the administration or level of ordinary customs duties" (paragraph 106), and because "In addition, when, as in this case, the operation of the measure results in an increase in the entry price of imports that is transparent and predictable, then the system should be deemed to operate as an ordinary customs duty".

Another reason why Chile was condemned is that the price-band system was judged not transparent and predictable enough for importers. The same argument is put forward against variable levies. In the Chilean case, "The European Communities submits that… the measure at issue is sufficiently transparent and predictable.  The changes in duties are not, strictly speaking, continuous, and there is reasonable transparency and predictability in the variations in duties. Under the measure at issue, traders know the level of duties to be paid for each two-month period, and are "able, to a reasonable extent, to understand the dynamics of the system and anticipate the evolution of the payable duty during the next [two-month] period" (paragraph 107). 

Unfortunately the WTO rules have been built for the sake of the exporters only, to reinforce their "market access", with the "long-term objective… to provide for substantial progressive reductions in agricultural support and protection sustained over an agreed period of time" and not at all to defend the right of farmers to survive, particularly in DCs.]  

Tariff quotas

(b) Bound in-quota tariffs

105. The final reductions of Members' existing final bound in-quota tariffs shall be no less than the [default cut] [sensitive product cut increased by 20 per cent for developed country Members and by 14 per cent for developing country Members].  The implementation period and staging shall be aligned with those applying to reductions in the existing bound out-of-quota tariffs.  [Bound in-quota tariffs shall be eliminated in equal annual instalments over five years for developed country Members.  Developing country Members shall not be required to make reductions in their existing bound in-quota tariffs.]

106. In-quota tariffs for new Doha Round tariff quota access opportunities shall [be bound at zero] [be bound at a rate equivalent to what would have applied under application of the tiered formula but for the deviation applied as a result of its designation as a sensitive, less 10 ad valorem percentage points for tariffs in the top tier, 7.5 ad valorem percentage points for tariffs in the second highest tier, 5 ad valorem percentage points for tariffs in the third highest tier and 2.5 ad valorem percentage points for tariffs in the bottom tier.  Any resulting in-quota duty which would, under this approach, be less than 10 per cent shall be bound at zero, and in no case shall the bound in-quota duty exceed 30 percentage points].

107. Reductions in in-quota tariffs shall not count for the purposes of calculating the average cuts, if applicable.

(c) Tariff quota administration

108. Tariff quota administration of scheduled tariff quotas shall be deemed to be an instance of "import licensing" within the meaning of the Uruguay Round Agreement on Import Licensing Procedures and, accordingly, that Agreement shall apply in full, subject to the Agreement on Agriculture and to the following more specific and additional obligations.

109. As regards the matters referred to in paragraph 4(a) of Article 1 of that Agreement, as these agricultural tariff quotas are negotiated and scheduled commitments, publication of the relevant information shall be effected no later than 90 days prior to the opening date of the tariff quota concerned.  Where applications are involved, this shall also be the minimum advance date for the opening of applications.

110. As regards paragraph 6 of Article 1 of that Agreement, applicants for scheduled tariff quotas shall apply to one administrative body only.

111. As regards the matters referred to in paragraph 5(f) of Article 3 of that Agreement, the period for processing applications shall be, unqualifiedly, no longer than 30 days for "as and when received" cases and no longer than 60 days for "simultaneous" consideration cases.  The issuance of licences shall, therefore, take place no later than the effective opening date of the tariff quota concerned, except where, for the latter category, there has been an extension for applications allowed for under Article 1.6 of that Agreement.

112. As regards Article 3.5(i), licences for scheduled tariff quotas shall be issued in economic quantities.

113. Tariff quota "fill rates" shall be notified.

114. In order to ensure that their administrative procedures are consistent with Article 3.2 of that Agreement, "no more administratively burdensome than absolutely necessary to administer the measure", importing Members shall ensure that unfilled tariff quota access is not attributable to administrative procedures that are more constraining than an "absolute necessity" test would demand.

115. Members shall, accordingly, provide for an effective re-allocation mechanism [which ensures that, where licences held by private operators are less than fully utilized for reasons other than those that would be expected to be followed by a normal commercial operator in the circumstances, all feasible steps shall be taken to provide re-allocated access to tariff quotas as soon as possible.  If this is legally and practicably feasible within a given tariff quota allocation period, the re-allocation shall be done within that quota period.  If not, changes to the licence allocation arrangements tailored to remedy the problem identified shall be implemented no later than the commencement of the next licensing period] [in accordance with the procedures outlined in Annex E].

116. In any event, an importing Member shall, where it is manifest that a tariff quota is under filled, request those operators holding unused entitlements whether they would be prepared to make them available to other potential users.  Where the tariff quota is subject to a country-specific allocation, the importing Member shall ensure that that request is transmitted to the country specific holder of the allocation concerned.

117. As regards Article 3.5(a) (ii) of that Agreement, Members shall make available the contact details of those importers holding licences for access to scheduled agricultural tariff quotas, where, subject to the terms of Article 1.11, this is possible and/or with their consent.

118. [Further to Article 3.5(k), imports shall only be attributable to a scheduled agricultural tariff quota when the imports concerned have been accompanied by a certificate of origin issued by the exporting country Member concerned for that purpose.  Exporting country Members shall issue such certificates on demand for any of their exporters fulfilling normal requirements for export.]

Special Agricultural Safeguard (SSG)

Either:

119. [Article 5 of the Agreement on Agriculture shall expire for developed country Members on the first day of the implementation period.]  [Developed country Members shall reduce the number of tariff lines eligible for the SSG to 1.5 per cent of scheduled tariff lines, and developing country Members shall reduce the number of tariff lines eligible for the SSG to [x] per cent of scheduled tariff lines.]

[Although the EU and US do not notify the number of times they have been using the SSG, this might have been hundred of times given that, according to the US notifications, "United States price‑based safeguards are invoked automatically on a shipment‑by‑shipment basis… Multiple transactions involving the same product have been aggregated for the purposes of this notification." The US has notified price triggered SSG on 64 tariff lines in 2003, 81 in 2004, 65 in 2005 and 71 in 2006 (G/AG/N/USA/61 of 17 December 2007). So that a cap at 1.5% of its 1821 agricultural tariff lines would allow only 27 tariff lines during the implementation period before expiry.] 
Or:

120. Pending full elimination of the SSG by developed country Members within [4] years of the commencement of the implementation period, those Members shall, on the first day of the implementation period, have reduced the number of tariff lines eligible for the SSG under the Uruguay Round Agreement on Agriculture to no more than 1.5 per cent of scheduled tariff lines.  This number shall be reduced to no more than one half of that number two years later and full elimination shall occur two years thereafter.  Furthermore, the terms and conditions of such an SSG for developed country Members shall be streamlined to ensure that: 

(a) in respect of the quantity trigger: it shall be available only where, over a rolling three-year average, imports are above a minimum threshold of 10 per cent of domestic consumption, have increased by at least 25 per cent in absolute terms and the ratio of imports to domestic consumption has increased by a factor of 0.35 or more.  Where the applied rate is equivalent to the bound rate, the remedy shall be a maximum of an additional one third of the bound duty.  Where the applied rate is less than the bound rate the remedy shall be the full margin between the bound rate and the applied rate or one quarter of the bound rate, (whichever is greater);  and

(b) in respect of the price trigger:  it shall be invoked for no more than two-thirds of the eligible tariff lines in any given year within the implementation period and the restrictiveness of the present provisions under Article 5 shall be effectively halved by modifying the specific parameters currently provided in paragraphs (b) through (e) of paragraph 5 of Article 5.

121. For developing country Members the terms and conditions of the SSG shall remain unchanged from the URAA terms and conditions except that the tariff rates concerned shall be updated to reflect the outcome of the Doha Round negotiations. 

122. Article 5 of the Agreement on Agriculture shall be amended accordingly to reflect these modalities.

D. Special and differential treatment

Special Products

123. Developing country Members shall be entitled to self-designate Special Products guided by indicators
 based on the criteria of food security, livelihood security and rural development.[
]  There shall be a minimum entitlement of 8 per cent
, and a maximum entitlement of [12] [20] per cent, of tariff lines available for self-designation as Special Products.  Under this provision, there is an entitlement to [6] per cent of tariff lines which shall take a tariff cut of [8] [15] per cent.  A further [6] per cent is available with a cut of [12] [25] per cent.  [[A further] [8 per cent of] [no] tariff lines shall be eligible for no cut.]

124. In the case of small vulnerable economies, they may, if they choose to do so, apply the moderated tariff tiered formula for SVEs provided for in paragraph ‎66 above plus the Special Product entitlement outlined above.  Alternatively, they may simply deviate from the tiered formula cut for as many tariff lines as they choose to designate as a Special Product provided that they meet the overall average cut of 24 per cent.  The tariff lines that they designate as Special Products need not be subject to any minimum tariff cut and this designation need not be guided by the indicators.

125. In the case of RAMs, the threshold level above which indicators are not required to be used shall be [2] per cent higher, the maximum number of Special Product tariff line entitlement shall be [1] per cent greater and the relevant cuts may be [2] per cent less than generally applicable.  [An additional 1 per cent of tariff lines without tariff cuts shall be available.]

[The G-33's fight for Special Products and the Special Safeguard Mechanism is much too short to respond to the needs of DCs farmers and of their overall development 

The G-33, G-90 and NGOs have put a lot of energy in their fight for SPs and SSM since the 23 June 2000 when 11 DCs have proposed at the WTO to create a "Development Box", a concept replaced by the SPs and SSM in 2002. Two interesting proposals of this communication, unfortunately not taken on board fully by the G-33 proposals on SPs, were:

1- to "Allow developing countries to re-evaluate and adjust their tariff levels. Where it has been established that cheap imports are destroying or threatening domestic producers, developing countries should be allowed to raise their tariff bindings on key products to protect food security" (Agreement on Agriculture:  Special and Differencial Treatment and a Development Box. Proposal to the June 2000 special session of the Committee on Agriculture by Cuba, Dominican Republic, Honduras, Pakistan, Haiti, Nicaragua, Kenya, Uganda, Zimbabwe, Sri  Lanka and El Salvador, WTO, G/AG/NG/W/13, 23 June 2000);

2- and a clearer denunciation of the dumping impact of domestic subsidies than what has been done since then by DCs in their indicators for SPs: "While dumping is disallowed in the GATT, export subsidies were made legal for agriculture. Furthermore, subsidisation of exports not only takes place via the 'export subsidy' support category, but is also provided indirectly via the other forms of domestic supports… Dumping in any form must be prohibited. All forms of export subsidies (direct or indirect) by developed countries must be eliminated immediately".

Admittedly the 11th of the 12 indicators proposed by the G-33 goes in that direction: "The product in respect of which product specific AMS or blue box support has been notified by any WTO member and which has been exported by that notifying Member during any year from 1995 to the starting date of the implementation of Doha round". 

Unfortunately, we have seen above that the AMS is a highly misleading indicator of support given its prevailing fake market price support component, that the blue box has almost disappeared in the EU and that the US countercyclical payments could not enter the "new" blue box foreseen by the Framework Agreement. Therefore the G-33 indicator should have include all domestic subsidies going, directly or indirectly, to the exported product, including of the green box, particularly in its new form of the allegedly decoupled income support which concerns today the bulk of the EU domestic subsidies, and which will also represent the bulk of the US agricultural subsidies in the present and near future context of high agricultural prices which will eliminate most marketing loans and countercyclical payments (see comments below in the annex on the green box). 

The present state of endless haggling on SPs, as reflected by the Chair's working document n°15 of 4 January 2008 and the G-33's reactive statement of 8 January 2008, is rather pathetic, even if we can admire the G-33's determination to defend its positions. Clearly it is not in an easy situation as it is facing the opposition not only of developed countries – particularly the US, which has had the nerve to demand the 2 May 2006 that SPs should be limited to 5 tariff lines, and the developed Members of the Cairns Group – and the World Bank but even of a small group of G-20 Members belonging also to the Cairns Group: Malaysia, Thailand, Argentina, Chile, Uruguay, South Africa and Pakistan (not in the Cairns Group). To cap it all they are using the same criteria of "food security, livelihood security and rural development needs" of their small farmers growing exported products to minimize the SPs. 

Defending its official positions is all the more difficult for the G-33 that it is facing the ambiguous stance of its two largest Members – India and China, caught in the crossfires of their defensive and offensive interests in the Doha Round – and of Brazil. India has refused to host the G-33 ministerial meeting in mid-March 07 and has declared to be more flexible on SPs-SSM than the official G-33 position. China has stood its ground of not involving itself openly in the negotiations. Keeping out of the fray has also be the formal position of Brazil which claims to be the federator of all DCs and to unify their conflicting defensive and offensive interests, albeit its own interests are clearly offensive on agriculture.

Let us conclude by the Farmers organisations and NGOs statements to the G-33 meeting in Jakarta the 20 March 2007: "Merely designating SPs and using SSM is not going to protect peasants and small farmers…We therefore call on the G33 Ministers to…fight for food sovereignty… It is better to let the Doha Round die".]     

Special Safeguard Mechanism (SSM)

126. The SSM shall have no a priori product limitations as to its availability, i.e. it can be invoked for all tariff lines in principle.  However, it shall not be invoked for more than [3] [8] [products]
 in any given twelve-month period.
[Why this restriction to at most 64 tariff lines at the 6–digit level for the SSM? We have mentioned above that the US has notified price-triggered SSG on 64 tariff lines in 2003, 81 in 2004, 65 in 2005 and 71 in 2006. This restriction for the SSM is all the more questionable that the EU and US are using largely, as seen above, non ad valorem tariffs and that the EU (and US to a lesser extent) tariffs on its sensitive basic food items are much higher than the average applied tariff for the same products in DCs.]
127. A price-based and a volume-based SSM shall be available. In no circumstances may any product be, however, subject to the simultaneous application of price- and volume-based safeguards.  Nor shall there be application of either of these measures if an SSG, a measure under GATT Article XIX, an anti-dumping or countervailing measure, or a measure under the Agreement on Safeguards is in place.

128. As regards the volume-based SSM, it shall be applied on the basis of a rolling average of imports in the preceding three-year period (hereafter "base imports").  On this basis
, the applicable triggers and remedies shall be set as follows:

(a) where the volume of imports during any year exceeds [105] [130] per cent but does not exceed [110] [135] per cent of base imports, the maximum additional duty that may be imposed on applied tariffs shall not exceed [[50] [20] per cent of the current bound tariff or [40] [20] percentage points, whichever is [higher] [lower]] [but where application of this additional duty would also mean that the current bound tariff would be exceeded, that bound tariff shall apply as a maximum ceiling];

(b) where the volume of imports during any year exceeds [110] [135] per cent but does not exceed [130] [155] per cent of base imports, the maximum additional duty that may be imposed on applied tariffs shall not exceed [[75] [25] per cent of the current bound tariff or [50] [25] percentage points, whichever is [higher] [lower]] [but where application of this additional duty would also mean that the current bound tariff would be exceeded, the additional duty shall be capped at a level which is no more than halfway between the current bound tariff and the pre-Doha Round bound tariff];

(c) where the volume of imports during any year exceeds [130] [155] per cent of base imports, the maximum additional duty that may be imposed on applied tariffs shall not exceed [[100] [30] per cent of the current bound tariff or [60] [30] percentage points, whichever is [higher] [lower]] [but where application of this additional duty would also mean that the current bound tariff would be exceeded, the pre-Doha bound tariff shall apply as a maximum ceiling].

129. Imports under any scheduled tariff rate quota commitment may be counted for the purpose of determining the volume of imports required for invoking the volume-based SSM, but no additional duty shall be imposed on imports within such tariff rate quota commitments.

130. As regards the price-based SSM, it shall be applicable where the c.i.f. import price
 of the shipment
 entering the customs territory of the developing country Member, expressed in terms of its domestic currency falls below a trigger price
 equal to [70 per cent of] the average monthly [MFN‑sourced] price
 for that product for the most recent three-year period preceding the year of importation for which data are available, provided that, where the developing country Member's domestic currency has at the time of importation depreciated by at least 10 per cent over the preceding 12 months against the international currency or currencies against which it is normally valued, the import price shall be computed using the average exchange rate of the domestic currency against such international currency or currencies for the three-year period referred to above.
[As the CIF import price is generally a highly dumped price and as the SSM is intended to provide DCs with more easily actionable remedy tools than the prevailing ones of the Anti-dumping Agreement (ADA) and the Agreement on Subsidies and Countervailing Measures (ASCM), the remedy cannot be lower than what is already stated in these agreements, which both allow the same measures to compensate for the full amount of dumping: 

a) "The decision whether or not to impose an anti‑dumping duty in cases where all requirements for the imposition have been fulfilled, and the decision whether the amount of the anti‑dumping duty to be imposed shall be the full margin of dumping or less, [not underlined in the text] are decisions to be made by the authorities of the importing Member." (ADA article 9.1).

b) "The decision whether or not to impose a countervailing duty in cases where all requirements for the imposition have been fulfilled, and the decision whether the amount of the countervailing duty to be imposed shall be the full amount of the subsidy or less, [not underlined in the text] are decisions to be made by the authorities of the importing Member." (ASCM article 19.2).

c) As the SSM is a substitute to the two procedures (ADA and ASCM) and is more affordable to DCs, it is logical that the SSM could raise tariffs to at least cover the full amount of dumping or/and subsidies to the exported products.
According to Ramesh Sharma, "The basic idea behind the G-33 proposal on remedy is similar to that of the SSG, i.e. the remedy should be linked to the depth of the price depression. While the SSG had an explicit and elaborate schedule for determining additional duties for given levels of price depressions, the G-33 proposal is very simple which is to apply an additional duty to the c.i.f. import price (the current, depressed price) which could make up for all the difference between the import price and the trigger price. In other words, the remedy would offset 100% of the depression so that the new, SSM duty-inclusive import price is equal to the reference price." (Ramesh Sharma, Triggers and Remedy for Special Safeguard Mechanism, Commodities and Trade Division, FAO, December 2006, http://www.faologe.ch/SSM%20-%20triggers%20and%20remedy%20-%20Dec%202006%20-%20Sharma.pdf). The more so as "the three WTO general trade remedy measures apply only to a volume surge and not to import price depressions".]

However even the G-33 proposal is not enough to safeguard the domestic producers in the permanent structural context where the world reference prices and the c.i.f. import prices are both highly dumped prices (not taking into account the new context of high agricultural prices). 

This is verified first for the world prices of "grains" (cereals, rice, oilseeds, pulses, cotton), for which the US is price maker (Daryll Ray, 2003), given the large domestic subsidies benefiting as well to its exported products. According to IATP, the average dumping rate from 1997 to 2003 has been of 11.8% on soybean, 19.2% on corn and rice, 37% on wheat and 48.4% on cotton. And, as feedstuffs account for more than 50% of the production cost of pork and poultry, the highly subsidized US feed grains end up in the highly dumped prices of its pork and poultry meats, and to a lesser extent of its bovine meat and dairy products. The same is true for the EU exports which have had an average dumping rate, over the 1995-00 period, of 42% on cereals, 24% on poultry meat, 12% on pork meat, 33% on dairy products and 64% on bovine meat (J. Berthelot, Solidarité). 

Incidentally this is also the reason why the OECD indicator "PSE (producer support estimate)" is highly biased, as it considers world prices as the "true" prices against which the gap with the domestic prices measures the "market price support" major component of the PSE.

In fact the increase in tariff should logically rest on revised figures of the trigger price and the c.i.f. price to take into account the change in their dumping rates since the reference period so as to arrive at full cost world prices (viz. without subsidies), but also the change in the exchange rates between the two periods. Even when the current c.i.f. price is (slightly) higher than the trigger reference price (or a moving average of recent world reference prices), higher tariffs might be justified if the full cost c.i.f. price in the domestic currency is lower than the full cost trigger price because the dumping rate was higher during the reference period than it is now or because the domestic currency (such as the CFA Franc, with a fixed party with the euro) has appreciated against the dollar by 52% over the US dollar between 2001 and April 2007. 

Thus, according to IATP the US dumping rates have fallen between 1999 to 2003 from 42% to 28% for wheat, from 27% to 10% for soybean, from 30% to 10% for maize, from 50% to 47% for cotton, but has risen from 20% to 26% for rice (Sailing close to the wind, Navigating the Hong Kong WTO Ministerial, November 2005).]   
131. The price-based SSM remedy shall apply on a shipment-by-shipment basis.  The additional duty shall not exceed [50 per cent] of the difference between the import price of the shipment concerned and the trigger price [provided that this would not also result in exceeding [one half of the difference between] the pre- [and current] Doha Round bound tariff[s], in which case the latter shall constitute the limit].

132. Developing country Members shall not take recourse to the price-based SSM [as far as practicable], where the volume of imports of the products concerned in the current year is declining.
133. [However, for least-developed country Members, where application of any of the above modalities on price- and volume-based measures would involve the prospect of exceeding their pre-Doha bound tariffs, such tariffs may be exceeded by a maximum of 20 ad valorem percentage points provided that all other relevant conditions have been met.]  [Small vulnerable economies may, in a special situation of major disruption for a particular product involving volumes significantly beyond the threshold envisaged under paragraph ‎128(c) above, have emergency recourse also to this provision for volume-based measures only for a maximum twelve-month period.]

134. Where preferential trade is included in the calculation of volume or price triggers, the additional SSM duties shall be applied also to preferential trade.  Where preferential trade is excluded from the application of remedies, that preferential trade shall not have been included when calculating volume and price triggers.

135. Any shipments of the product in question which, before the imposition of the additional duty, have been contracted for and were en route after completion of custom clearance procedures in the exporting country, either under the price- or volume-based SSM, shall be exempted from any such additional duty, provided that where a volume-based SSM may be applicable in the next twelve-month period, the shipment of the product in question may be so counted in that period for the purposes of triggering the SSM.

136. The volume-based SSM may be maintained [until the end of the year in which it has been imposed] [for a maximum period of [6] [12] months from the initial invocation of the measure]. Where the measure is maintained beyond the year of invocation, the relevant products shall be accounted for under the limits defined in paragraph ‎126 above, and only if all the above conditions are met.  No product shall be subject to the volume-based SSM for more than two consecutive [6] or [12] month periods.

137. The operation of the SSM shall be carried out in a transparent manner and the basis upon which ongoing calculations of rolling averages of import volumes and prices shall be accessible to all Members so that they can be fully informed of the basis upon which any potential actions may be taken.  Any developing country Member taking action shall give notice in writing, indicating the tariff lines affected by the additional SSM duty and including relevant data, to the Committee on Agriculture as far in advance as may be practicable or, where this is not possible, no later than 15 days after the implementation of such action.  The Member taking action shall afford any interested Members the opportunity to consult with it in respect of the conditions of application of such action.

138. The SSM shall remain in force for the duration of the Doha Round implementation period [after which it shall expire.]

139. The relevant Articles of the Agreement on Agriculture shall be amended to reflect the above modalities.
[The necessity to rebuild the AoA on food sovereignty without any hidden dumping 

Beyond the unfair rules on agricultural market access proposed by the Chair, there is an urgent case to recognize the necessity to rebuild the AoA on the food sovereignty principle, for the following reasons:

1) The developed countries will never cease to protect their farmers 

Whatever the constraints on tariffs reductions imposed by a new AoA, the developed countries will find other ways to protect their farmers through increased subsidies of the green box and/or, if these so-called green subsidies were challenged, through gold box subsidies. In the meantime they will continue to cheat on their allowed agricultural subsidies, as long as they would not be efficiently challenged at the WTO. 

Indeed, beyond their short term economic interests to defend their agriculture, they have also broader good defensive reasons to maintain a minimal agriculture given its crucial multifunctionality, provided they will cease to harm the other farmers in the world through direct and indirect dumping. 
In short, the developed countries, particularly the EU and G-10, will never bargain their food sovereignty.
2) The headlong flight of DCs to access the developed countries' agricultural market will be less and less justified

Particularly for the less competitive DCs. Furthermore, in the long run, access to the EU and US markets will be less and less significant for DCs since the OECD population will stagnate around 1.2 billion up to 2050 and will be ageing, hence will consume less food per capita, whereas all the increase in the world population (from 6.6 billion in 2006 to 9.2 billion in 2050) will be concentrated in DCs. 

As the climate change will be more harmful to DCs agriculture capacity, it is necessary that the EU and US would keep the capacity to produce their own basic food instead of competing with DCs to buy it on the world markets.

3) The dangers of market opening are no longer a pure North-South confrontation 

If we can hope that the DCs will at last challenge efficiently the indirect dumping of the developed countries, the less competitive DCs will be confronted, on their domestic market and on other countries markets, less and less with highly subsidized Northern products and more and more with no or little subsidized Southern products. The vast majority of DCs would not be able to compete with Mercosur countries or Thailand to win the developed countries' domestic markets. The more so as this increased opening of developed countries' markets would erode the poorest DCs' preferences. Already in 2004 51% of Brazil agricultural exports have been directed to other DCs. And West African rice farmers are suffering more from Asian exports than from US exports. The same is happening with industrial products: can we deny to Sub-Saharan African cotton producing countries the right to protect their infant textile and clothing industry from the very cheap Asian exports? 

4) The overwhelming majority of DCs would benefit from rebuilding the AoA on food sovereignty 

Because no majority on this issue could be possible at the WTO without rewriting first the rules on dumping, getting rid of the large hidden dumping that the developed countries have been able to maintain through their allowed direct and indirect domestic subsidies, building on the WTO Appellate Body's precedents which include the domestic subsidies going to exported products. Once that ensured, DCs Members should be much more flexible on import protection.  

5) The strategy to rebuild the new AoA on food sovereignty

The AoA should be rebuilt on the food sovereignty principle, the right of every country, of the North included, to use the level and type of import protection that fits it the best. Provided, and this is fundamental, that it does not harm other countries through dumping, i.e. through exports at prices below its average production cost without any type of direct and indirect domestic subsidies (upstream on inputs and investments and downstream on processing and marketing). If this were agreed in the DR, the EU and US could hardly export agricultural products, which would free their present market share to the benefit of the most competitive G-20 exporters. But clearly their exports could resume as soon as the world prices would exceed the domestic prices without direct and indirect subsidies.

The recent surge in most agricultural prices will not render useless the fight against dumping and for food sovereignty, not only because these high prices may well fall again after few years – notably because the overall negative impacts of biofuels could lead most countries to stop their production –, but also because food sovereignty should be recognized as a basic permanent human right and as the indispensable means to guarantee the long run profitability of agricultural investments in DCs. 

There is nothing new under the sun: to win the struggle against hunger and for development, DCs need only resort to the same toolbox used by the present industrial countries, including from the South. Nowhere long-run development has been possible without beginning by agriculture, which has required two means: first, the promotion of strong farmers' organisations and their involvement in the definition and implementation of agricultural policies; second, precisely under the farmers' pressures, an efficient import protection when needed and in fact food sovereignty. 

Food sovereignty is the right for every nation to define its own agricultural and food policy provided it does not harm other nations. Forcing the other countries to open their domestic market is not a right, it is imperialism. Food sovereignty does not imply autarchy and some countries may choose to eliminate all their tariffs and opt for free trade.  

Food sovereignty is the only way to rebuild market oriented agricultural policies worldwide, where the bulk of agricultural income is based on remunerative prices. But the prices in question must be the domestic prices, given the highly differentiated production costs of countries, not the highly volatile and dumped world prices which are below the sustainable average production cost of all countries.   

Rebuilding food policies worldwide on food sovereignty will inevitably happen, and the sooner the better, but through a way that the founder of the food sovereignty concept in 1996, La Via Campesina, is unwilling to follow: taking agriculture out of WTO cannot be achieved without using first the WTO's powerful means of coercion on the EU and US themselves, so that they will be forced to change profoundly the AoA rules or decide to take agriculture out of WTO altogether.   

Even though the AoA has been devised basically between the EU and U.S., both of them have cheated massively in the notification of their amber domestic supports and export subsidies, both subject to reduction. Indeed the WTO Secretariat denies having the right to monitor the veracity of its Members' notifications. Therefore the EU and US proposals to cut their allowed overall agricultural domestic distorting support at the end of the Doha Round implementation period, by 70 percent for the EU and 53 percent for the U.S., are all the less feasible as their applied levels are already exceeding largely the allowed levels. 

That is why Brazil and Canada will surely win their present joint proceedings at the WTO against the US agricultural subsidies. Similar actions should be triggered against the even larger EU subsidies and against the non compliance of the present CAP with the AoA rules.    

Once most of the EU and US domestic subsidies will have been put in the amber box by the WTO Dispute Settlement Body, as they have offered to slash their overall trade distorting domestic supports (OTDS) by 70 and 53 percent, their farmers' income would collapse so deeply that they will demand, through powerful mobilizations, to rebuild the CAP and Farm Bill on remunerative prices.  

But, given that agriculture has been the only EU and US bargaining chip in the Doha Round negotiations with DCs, once they will decide to rebuild their agricultural policies and the AoA on food sovereignty, that is on higher tariffs but with elimination of all indirect dumping, this chip will be lost. Therefore DCs could not be forced to open their non agricultural and services markets to the EU and US exports and the Doha Round will die for good. 

Going on importing food at dumped prices or food aid can only aggravate hunger and impoverish DCs' farmers, often the majority of the population, unable to buy the goods and services of the rest of the economy. It is urgent instead to trigger the reverse virtuous circle – already followed in the past by all the industrialized countries – based on remunerative prices for farmers, which will allow them to invest to increase their yields and acreage. This will reduce their unit production costs and allow them eventually to make do with lower agricultural prices for the benefit of consumers.

There will be a difficult transition period of around 10 years during which developed countries and international institutions will have to help DCs' poor consumers to buy the local basic staples at the same price as before their progressive increase. One appropriate means would be interest-free loans for 30-40 years from the International Development Association, subsidiary of the World Bank, with a reimbursement delay of 10 years. 

Putting an end to hunger requires also to change radically the technological model of highly external inputs intensive agriculture having prevailed in the last forty years.

Finally hunger will not be eradicated unless we change profoundly our diet, too rich in animal products requiring too many grains to feed 9 billion people. Happily enough, a lower consumption of meats, particularly red meats, and dairy will be highly beneficial to the health. As for energy consumption in general, 3 planets would be required to generalize the Western way of life and diets and we have only one to share.  

Rebuilding agricultural policies on food sovereignty would not be a revolution and would not require necessarily to take agriculture out of WTO but at least to recognise its specific status as the GATT did up to 1995. However it would require to redefine dumping in the GATT and AoA as exports made at prices below the full average national production cost after elimination of all types of agricultural subsidies benefiting directly or indirectly to exported products, for example to feed grains which allows to lower much the prices of meats and dairy. 

Clearly this development route is poles apart from the multiplication of bilateral free-trade agreements which are threatening, even more than the WTO, the sustainable development of poor DCs. This is particularly true of the Economic Partnership Agreements (EPAs) that the EU has forced most of the African, Caribbean and Pacific countries to sign but which will torpedo their difficult but necessary regional integration process, under the fallacious pretext that the waiver granted by the WTO has expired the 31 December 2007. 

The consequences on hunger and under-development in Sub-Saharan Africa will be terrible, unless the rules of the game change drastically at the WTO, an additional reason to break the deadlock in the Doha Round negotiations so as to finalise it as a genuine development Round and save the multilateral trade system from explosion.
The following Alternative Agreement on Agriculture illustrates how the new AoA could be built around food sovereignty.

Alternative Agreement on Agriculture

(This is a short version, revised by J. Berthelot, of the proposal "Towards Food Sovereignty: Constructing an Alternative to the World Trade Organization’s Agreement on Agriculture" prepared by a small working group of civil society and farmers’ groups from North and South having participated in Geneva at a Farmers, Food and Trade International Workshop on the Review of the AoA from 19 to 21 February 2003.)

Article 1 – Food sovereignty

a) The present Agreement intends to rebuild the agricultural policies of all countries on the basic principle of food sovereignty – the right to every country or regional grouping of countries to protect its domestic market at the import level – without dumping of any kind on other countries' domestic market. All the provisions of the present Agreement are only the detailed means to implement this basic principle. 

b) Consequently, all the provisions of the AoA and of the other WTO Agreements and all the commitments made by WTO member countries on agriculture and agricultural products are cancelled as long as they contradict the provisions of the present Agreement.

Article 2 - Dumping

a) Members agree to phase out all forms of dumping on agricultural products, defined as exports at prices below the country average total cost of production of each product [According to the WTO Appellate Body's ruling of 5 December 2002 in "Canada – Measures Affecting the Importation of Milk and the Exportation of Dairy Products. Second Recourse to Article 21.5 of the DSU by New Zealand and the United States", WT/DS103/AB/RW2, paragraphs 88 to 132.] 

b) All forms of export subsidies, including upstream (on inputs and investments) and downstream (on processing and marketing) domestic subsidies on exported products, shall be eliminated, within 3 years for developed countries and 6 years for developing countries. 

c) Members shall notify to the WTO all their export and domestic subsidies in order to prove that their exported products do not receive any of them at the end of this period.

d) Members shall notify to the WTO the average total production cost of each exported agricultural product and shall prevent any export at a price below this cost.

Article 3 – Supply management

a) Exporting countries shall establish mechanisms of supply management to avoid surpluses of non competitive products, i.e. of products requiring an import protection or export subsidies or domestic subsidies of any colour on exported products. 

b) Exporting countries commit themselves to coordinate their agricultural exports policies in order to mitigate fluctuations in international prices. 

Article 4 – Tropical products

a) A simple coordination would not be enough for exports of tropical products. Members commit themselves to put in place a worldwide mechanism of minimal prices for exported raw tropical products (according to varieties and qualities), possibly managed by FAO (or FAO and UNCTAD), in which traders will commit themselves to reimburse, at the end of each marketing year, the gap between the fair value of their purchases (resulting from the multiplication of purchased quantities by the minimal prices prefixed by FAO before the marketing year) and their actual purchasing expenses at current market prices along the marketing year. This implies that only traders committing themselves to abide by this contract would be registered by exporting countries' governments. The latter would do everything possible to ensure that the major part of the minimal prices received by the exporting traders would be transmitted to producers. 

b) Since the main cause of the slump in the world prices of tropical products lies in their structural overproduction that guaranteed minimal prices could foster even more, exporting Members will charge FAO to administer the distribution of production quotas and to enforce them through appropriate sanctions. 

Article 5 - Import protection

a) Every Member has the right to protect its production of agricultural products at the import level in order to achieve remunerative prices for its farmers, to ensure food security, livelihood security and rural development needs.

b) Given the high volatility of the world prices of agricultural products, and the correlative ineffectiveness of fixed tariffs, Members are encouraged to implement systems of variable import levies to stabilize domestic prices of agricultural commodities, and hence entrance prices in their domestic market, or price band systems that would mitigate the transmission of fluctuations in world prices to their domestic prices. Entrance prices or price bands are calculated so as to ensure remunerative prices for the large majority of the small family farms of each country.

c) In order to maintain a good transparency of agricultural trade for traders, Members must inform the WTO of changes in the levels of their import measures, notably their entrance prices on which the levels of their variable levies or price bands are based. 

Article 6 – Preferential market access

a) Developed countries and the more advanced developing countries shall enhance the market access opportunities of the least-developed countries, land-locked countries, small island developing states and other small vulnerable countries, by special agreements that do not demand reciprocal preferences, in terms of duty-free quota access to products originating in, or of export interest to, these countries, when it is clear that increased exports would actually be beneficial to small farmers and not harm poor consumers. 

b) As long as there does not exist a world government in charge of a worldwide income distribution policy, the more advanced countries are allowed to grant bilateral preferential market access for agricultural products to developing countries, even if this access is not extended to all Members of the same development level. 

c) With regard to tropical products (cotton and sugar included) processed within the producing developing countries, the developed countries will end their tariff escalation so as to leave to developing countries the benefit of higher prices and of the value added in the few industries in which they have a comparative advantage.

Article 7 – Subsidies 

a) The distinction made in the AoA and in the Agreement on Subsidies and Countervailing Measures between non-specific subsidies (when they are computable) and specific subsidies and between amber, blue and green subsidies is scientifically unfounded and should be abolished: all types of subsidies have the effect of reducing the production cost and increasing the competitiveness of the benefiting products. They have consequently a dumping effect when they are exported and at the same time an import substitution effect. This distinction is particularly unfair to developing countries which have very limited budgetary means to subsidize their farmers and agricultural products. 

b) Provided that the benefiting products are not exported, Members have the right to use the kind of subsidies they deem the best, given their level of development. In particular, coupled subsidies are generally preferable in developing countries since they are a direct incentive to increase their agricultural production. 

c) All subsidies given to farmers or the agri-food sector in developed countries shall be designed in such a way that the benefiting products are not exported. 

Article 8 - Food aid

a) Members agree that the provision of all forms of food aid shall not be tied directly or indirectly, formally or informally, explicitly or implicitly, to commercial exports of agricultural products or of other goods and services to recipient countries.

b) In the case of food aid for emergency or critical food needs arising from natural disasters, crop failures or humanitarian crises and post-crisis situations, such aid is exclusively provided on the basis of pledges and commitments to, or in response to, appeals from specialized United Nations food aid agencies, other relevant regional or international intergovernmental agencies, or in response to an urgent government-to-government ministerial request for assistance in meeting food needs in the immediate aftermath of a natural disaster. This emergency food aid is provided exclusively in fully grant form. As far as possible all means of providing food aid through the purchase of local staples in the same country or in neighbouring countries should be explored, the donors agreeing to provide cash and logistic means (transport) instead of exporting food surpluses. 

c) Food aid for other purposes, including under programs and projects to enhance nutritional standards amongst vulnerable groups in least-developed and net food-importing developing countries, is provided exclusively in the form of untied financial grants to be used to purchase food for or by the recipient country. This food aid must be sold on the domestic urban markets and revenues must be used to improve production and marketing conditions for domestic food production or to buy domestically produced food surpluses for domestic food security programs.

d) Members enact national legislation that favours procurements of food for national food security reserves and national nutrition programs from local peasant production surpluses, guaranteeing reasonable prices that cover production costs.

Article 9 – Regulation of market concentration

Vertical and horizontal concentration in global commodity markets is a primary cause of market distortion. Transparency requirements will be applied to companies with 20 percent or more of a national or global market in a given commodity. There is no reason to limit state-trading enterprises (STEs) when the giant private agribusiness corporations dominating the global agricultural trade are manipulating prices and agricultural policies. Properly overseen with the participation of farmers' organisations, STEs offer important benefits, particularly in countries where the private sector is weak or highly concentrated.]
Fullest liberalization of trade in tropical and diversification products

140. For those tropical and diversification products attached in Annex G, the following modality shall be applied over and above that which would otherwise result from application of the tiered formula.  [Where the scheduled tariff is less than or equal to 25 per cent ad valorem, it shall be reduced to zero. Where it is greater than 25 per cent ad valorem the applicable tariff cut shall be 85 per cent.  There shall be no sensitive product treatment for any of the products appearing on the annexed list.  The implementation of the cuts concerned shall be in four equal annual steps for all developed country Members.] [Where the tariff is greater than or equal to 10 per cent, it shall be reduced by [66] [73] per cent, except for tariffs in the top band which shall be reduced by the tariff escalation tariff cut for that band increased by 2 per cent.  Where the tariff is less than 10 per cent, it shall be reduced to zero.

141. The reductions concerned shall be implemented by developed country Members in accordance with the general tariff reduction implementation period. Developing country Members in a position to do so are encouraged to make additional efforts on tropical products beyond what would be required under the tiered formula.].

Long-standing preferences and preference erosion

142. [For the products listed in Annex H, preference erosion shall be addressed as follows.  There shall be no tariff cuts on the items in that list for 10 years.  Tariff cuts shall commence only after that point and shall be implemented over five years in equal annual instalments thereafter.]  [For those products listed in Annex H, where: 

(a) the pre-Doha MFN bound tariff is greater than 10 per cent ad valorem, and

(b) over the most recent three-year period, the total value of trade [from the long-standing preference receiving country Members is greater than [US$ 50,000] [is [3] [5]per cent of any long-standing preference receiver's total agricultural trade to the market concerned] and

(c) there is unlimited long-standing preference eligibility in the market concerned, 

tariff cuts by long-standing preference granting country Members shall be implemented in equal annual instalments steps over a period that is two years longer than the implementation period for developing country Members for tariff cuts under the tiered formula.

143. Where, however, there is an overlap between products subject to this provision and those covered by the tariff escalation and/or tropical products provisions, the latter provisions shall prevail, except for the specific [  ] products identified in Annex H on which tariff reduction commitments shall proceed as follows [  ].]

144. [Long-standing preference granting] Members shall provide targeted technical assistance, including additional financial and capacity building assistance to help address supply-side constraints and to promote the diversification of existing production in the territories of preference receiving Members.  Progress shall be reviewed annually.

E. Least-Developed Countries

145. Least-developed country Members are not required to undertake reductions in bound duties.

146. Developed country Members shall, and developing country Members declaring themselves in a position to do so should
:

(a) Provide duty-free and quota-free market access on a lasting basis, for all products originating from all LDCs by 2008 or no later than the start of the implementation period in a manner that ensures stability, security and predictability.

(b) Members facing difficulties at this time to provide market access as set out above shall provide duty-free and quota-free market access for at least 97 per cent of products originating from LDCs, defined at the tariff line level, by 2008 or no later than the start of the implementation period.  In addition, these Members shall take steps to progressively achieve compliance with the obligations set out above, taking into account the impact on other developing country Members at similar levels of development, and, as appropriate, by incrementally building on the initial list of covered products.

(c) Developing country Members shall be permitted to phase in their commitments and shall enjoy appropriate flexibility in coverage.

(d) Ensure that preferential rules of origin applicable to imports from LDCs are transparent and simple, and contribute to facilitating market access.

(e) Inform WTO Members of the products that will be covered under the commitment to provide duty-free and quota-free market access for at least 97 per cent of products originating from LDCs, defined at the tariff line level by 2008, or no later than the start of the implementation period. 

(f) Notify the steps and possible time frames within which they will progressively achieve full compliance with the Decision.  

147. As part of the review foreseen in the Decision, the Committee on Trade and Development shall monitor progress made in its implementation, including in respect of preferential rules of origin.  The monitoring procedure should be defined and agreed by the time of final schedules.
F. Cotton Market access

148. Developed country Members and developing country Members in a position to do so shall give duty- and quota-free access for cotton exports from least-developed country Members from the first day of the implementation period.
[The US has agreed to import duty free African cotton but, despite the low level of its tariff rate quota on 5% of the domestic consumption – the duty inside the quota going from 0 to 4.4 cents/kg, against 31.4 cents/kg beyond the quota –, the US imports have stayed much below the quota from 2000 to 2007: at 6,676 tonnes on average (http://cottonusa.files.cms-plus.com/economicData/CWS-yearbook-12-10-2007.pdf), i.e. 9.7% of the tariff quota of 68,670 tonnes (see also table 15 below in comments to paragraph ). Moreover they can only decrease since the tariff quota is a percentage of the domestic consumption by the textile industry which has dropped sharply – from 11.349 million bales (i.e. 2,474 million tonnes, 1 bale=218 kg) in 1997 to 4.600 million bales (1.003 million tonnes) in 2007 – due to the intensified competition of imported Chinese clothing. Which explains the necessity for the USA to export an increased share of its cotton production: from 39.2% in 2000 to 85.9% in 2007 (see also below comments to paragraph 160).

As the bill of February 2006 having suppressed the Step 2 subsidies from 1st August 2006 relates not only to the part granted to exporters but also to that going to the US textile industry – condemned by the cotton panel as contradicting the national treatment clause (GATT article 3) –, this should imply larger cotton imports and the end result will be the necessity to export an ever increased share of production.]
149. Developing country Members that are not in a position to give duty- and quota-free access for cotton exports from least-developed country Members from the first day of the implementation period shall undertake to look positively at possibilities for increased import opportunities for cotton from least-developed country Members.

G. Small, Vulnerable Economies

150. For the purposes of these modalities, this term applies to Members with economies that, in the period 1999 to 2004, had an average share of (a) world merchandise trade of no more than 0.16 per cent or less, and (b) world trade in non-agricultural products of no more than 0.1 per cent and (c) world trade in agricultural products of no more than 0.4 per cent.

151. Developed country Members and developing country Members in a position to do so shall provide enhanced improvements in market access for products of export interest to Members with small, vulnerable economies.

152. More specific provisions are to be found in relevant sections of this document.
III. Export Competition

A. General

153. Nothing in these modalities on export competition can be construed to give any Member the right to provide, directly or indirectly, export subsidies in excess of the commitments specified in Members' Schedules, or to otherwise detract from the obligations of Article 8 of that Agreement.  Furthermore, nothing can be construed to imply any change to the obligations and rights under Article 10.1 or to diminish in any way existing obligations under other provisions of the Uruguay Round Agreement on Agriculture or other WTO Agreements.
[Yes but this proposal is far from being able to prevent a continued huge dumping of US and EU agricultural products, for many reasons.

1) The first thing to do is to agree on a straightforward definition of agricultural dumping as exports made at prices below the Member's average total cost of production of each product without all subsidies, including upstream (on investments and inputs, of which feed) and downstream (on processing and marketing) the production level, and whatever the box in which they are classified: amber, blue and green. More simply all domestic subsidies to an exported product should be considered as export subsidies. This is what "directly and indirectly" in this paragraph 153 should mean.
2) This would need to rewrite articles 1 and 9 of the AoA as follows: 

	AoA Articles
	Proposed changes

	Article 1(e): "export subsidies" refers to subsidies contingent upon export performance, including the export subsidies listed in Article 9 of this Agreement.
	Article 1(e): "export subsidies" refer to all subsidies granted along the production chain of an agricultural product when it is exported. This includes upstream subsidies (on agricultural investments and inputs, including feed subsidies) and downstream subsidies (on processing and marketing) benefiting the exported product, and whatever the box in which they are classified: amber, blue and green.

	Article 9 – Export Subsidy Commitments

1. The following export subsidies are subject to reduction commitments under this Agreement: 

(a) the provision by governments or their agencies of direct subsidies, including payments-in-kind, to a firm, to an industry, to producers of an agricultural product, to a cooperative or other association of such producers, or to a marketing board, contingent on export performance;

(b) the sale or disposal for export by governments or their agencies of non-commercial stocks of agricultural products at a price lower than the comparable price charged for the like product to buyers in the domestic market;

(c) payments on the export of an agricultural product that are financed by virtue of governmental action, whether or not a charge on the public account is involved, including payments that are financed from the proceeds of a levy imposed on the agricultural product concerned or on an agricultural product from which the exported product is derived;

(d)
(d) the provision of subsidies to reduce the costs of marketing exports of agricultural products (other than widely available export promotion and advisory services) including handling, upgrading and other processing costs, and the costs of international transport and freight;

(e) internal transport and freight charges on export shipments, provided or mandated by governments, on terms more favourable than for domestic shipments;

(f) subsidies on agricultural products contingent on their incorporation in exported products.
	Article 9 - Export Subsidy Commitments

1. The following non exhaustive list of export subsidies are subject to reduction commitments under this Agreement:  

(a) the provision by governments or their agencies of direct and indirect subsidies along the production chain to an exported agricultural product, including payments-in-kind, to a firm, to an industry, to producers of an agricultural product, to a co-operative or other association of such producers, or to a marketing board, or to a private trader;
(b) the sale or disposal for export by governments or their agencies of non-commercial stocks of agricultural products at a price lower than their average full production cost without all kinds of subsidies along their production chain.

(c) without change

(d) the provision of subsidies to reduce the costs of marketing exports of agricultural products, including export promotion and advisory services, handling, upgrading and other processing costs, and the costs of international transport and freight;

(e) internal transport and freight charges on export shipments, provided or mandated by governments, at prices lower than their production cost without subsidies;
(f) subsidies on agricultural products, including feedstuffs, incorporated in exported products.


3) The examples of the EU dumping on cereals, meats and dairy

a) Cereals: the EU claims to have reduced sharply its export subsidies, namely on cereals, fallen from Ecus 2.16 billion in 1992 to €121 million in 2002. However, adding all the amber, blue  and green subsidies attributable to the exported cereals gives total domestic subsidies to exported cereals of €1.673 billion on average from 1995-96 to 2001-02. Which is 3.5% times higher than the average export refunds of €477 million in the same period. Comparing these average total export subsidies of €2.150 billion with the €2.956 billion of the average value of exported cereals give a dumping rate of 42.1% [2.150/(2.150 + 2.956)] (J. Berthelot, Feed subsidies to EU and US exported poultry and pig meats, Solidarité, 10 January 2006).

b) Poultry meat: the EU has granted on average €329 million in total subsidies to poultry meat exports from 1995 to 2001 for 1.011 million tonnes, or €325 per tonne, of which €243 in domestic subsidies (mainly to feed) which have been 3 times larger than the €83 million in export refunds. 

Comparing these €329 million to the €1.043 billion in export value gives a dumping rate of 24%: 329/(329+1,043) (J. Berthelot, Le dumping total de l'Union européenne et des Etats-Unis sur les céréales et les viandes de volaille et de porc, Solidarité, 16 janvier 2006). 

c) Pig meat: total subsidies on pig meat exports (export refunds + domestic subsidies to exports) have reached an average of €462 million from 1995 to 2001, of which €288 million in domestic subsidies, 2.3 times more than the €128 million in export refunds. Comparing with the export value of €2.243 billion, the implied dumping rate has been of 17.1% [462/(462+2,243)] (J. Berthelot, Le dumping total de l'Union européenne et des Etats-Unis sur les céréales et les viandes de volaille et de porc, Solidarité, 16 janvier 2006). 

d) Bovine meat: it has had the highest dumping rate – 63.7% on average from 1995-96 to 2001-02 – since the average total subsidies to the exported bovine meat (€1.797 billion) have exceeded by 75.1% its export value (€1.026 billion), the domestic subsidies (€938 million) to this exported meat having exceeded the export refunds (€859 million) by 9.2% (J. Berthelot, The comprehensive dumping of the EU bovine meat from 1996 to2002, Solidarité, 19 April 2006). 

e) Dairy: even though refunds on dairy products exports have remained considerable, the €1.030 billion of domestic subsidies to the exported dairy products have nevertheless represented 37.5% of the €2.747 billion in total subsidies to exported dairy or 60.0% of the average refunds of €1.717 billion over 1995-2001, giving an average dumping rate of 36.9% (J. Berthelot, The comprehensive dumping of the European Union's dairy produce from 1996 to 2002, Solidarité, 31 January 2006). 

4) We could derive accordingly the US dumping on cereals, rice, oilseeds, cotton (see , meats and dairy. 

5) Beyond "other WTO Agreements" or within them we must include the Appellate Body's rulings and statements which should be considered as precedents to calculate export subsidies and incorporate them in the Members' Schedules. 

a) Paragraph 11 of the Hong Kong Final Declaration of 18 December 2005 has stated explicitly: "Without prejudice to Members' current WTO rights and obligations, including those flowing from actions taken by the Dispute Settlement Body". Clearly paragraph 11 was focused on the cotton issue but we do not see why this WTO Ministerial Declaration' statement should not be enlarged to all products, at least to all agricultural products.  

b) The Appellate Body has ruled the 3 December 2001, in the Dairy Products of Canada case, that "The distinction between the domestic support and export subsidies disciplines in the Agreement on Agriculture would also be eroded if a WTO Member were entitled to use domestic support, without limit, to provide support for exports of agricultural products. Broadly stated, domestic support provisions of that Agreement, coupled with high levels of tariff protection, allow extensive support to producers, as compared with the limitations imposed through the export subsidies disciplines. Consequently, if domestic support could be used, without limit, to provide support for exports, it would undermine the benefits intended to accrue through a WTO Member's export subsidy commitments (paragraph 91)…The potential for WTO Members to export their agricultural production is preserved, provided that any export-destined sales by a producer at below the total cost of production are not financed by virtue of governmental action (paragraph 92)". 

c) The Appellate Body has confirmed the 20 December 2002, in the same case, that "If governmental action in support of the domestic market could be applied to subsidize export sales, without respecting the commitments Members made to limit the level of export subsidies, the value of these commitments would be undermined. Article 9.1(c) addresses this possibility by bringing, in some circumstances, governmental action in the domestic market within the scope of the "export subsidies" disciplines of Article 3.3" (paragraph 148).

The Appellate Body has also confirmed that the cost of production to be considered is not that of the individual farmers having exported the product but the average national cost of production: "The question is not whether one or more individual milk producers, efficient or not, are selling CEM ["commercial export milk"] at a price above or below their individual costs of production.  The issue is whether Canada, on a national basis, has respected its WTO obligations and, in particular, its commitment levels.  It, therefore, seems to us that the benchmark should be a single, industry-wide cost of production figure, rather than an indefinite number of cost of production figures for each individual producer.  The industry-wide figure enables cost of production data for producers, as a whole, to be aggregated into a single, national standard that can be used to assess Canada's compliance with its international obligations".

d) In the cotton case, the Appellate Body has upheld the 3 March 2005 "the Panel's finding, in paragraphs 7.1416 and 8.1(g)(i) of the Panel Report, that the effect of the marketing loan program payments, Step 2 payments, market loss assistance payments, and counter-cyclical payments (the "price-contingent subsidies") is significant price suppression within the meaning of Article 6.3(c) of the SCM Agreement", in other words that these amber domestic supports have had a dumping effect. 

It has also upheld "the Panel's finding, in paragraphs 7.388, 7.413, 7.414, and 8.1(b) of the Panel Report, that production flexibility contract payments and direct payments are not green box measures that fully conform to paragraph 6(b) of Annex 2 of the Agreement on Agriculture; and, therefore, are not exempt from actions under Article XVI of GATT 1994 and Part III of the  SCM Agreement  by virtue of Article 13(a)(ii) of the  Agreement on Agriculture". In other words it has upheld that these so-called green box subsidies are actionable on dumping grounds.

Furthermore the cotton panel report has underlined that the coexistence of so-called specific non amber box subsidies with specific amber box subsidies allows to consider them and their effects jointly: "The chapeau of Article 5 of the SCM Agreement states: "No Member should cause, through the use of any subsidy referred to in paragraphs 1 and 2 of Article 1, adverse effects to the interests of other Members, i.e. ...".(emphasis added)  Article 5 refers to the adverse effects caused through the use of any specific subsidy within the meaning of the SCM Agreement.  Article 6.3(c) requires an examination of "the effect of the subsidy" through a price phenomenon ("significant price suppression") and refers to a "subsidized product"… These textual references to "any subsidy" and "the effect of the subsidy" permit an integrated examination of effects of any subsidies with a sufficient nexus with the subsidized product and to the particular effects-related variable under examination. Thus, in our price suppression analysis under Article 6.3(c), we examine one effects-related variable – prices – and one subsidized product – upland cotton. To the extent a sufficient nexus with these exists among the subsidies at issue so that their effects manifest themselves collectively, we believe that we may legitimately treat them as a "subsidy" and group them and their effects together. We derive contextual support for this view from Article 6.1 and Annex IV, which referred to the concept of total ad valorem subsidization and envisaged that, "[i]n determining the overall rate of subsidization in a given year, subsidies given under different programmes and by different authorities in the territory of a Member shall be aggregated" (Paragraph 7.1192 of United States – Subsidies on upland cotton, Report of the panel, WT/DS267/R, 2004).  

Besides the Appellate Body has upheld "the Panel's finding… that "the United States export credit guarantee programmes at issue—GSM 102, GSM 103 and SCGP—constitute a per se export subsidy… and… that these export credit guarantee programs are export subsidies for purposes of Article 3.1(a) of the SCM Agreement and are inconsistent with Articles 3.1(a) and 3.2 of that Agreement". 

Daniel Sumner underlines that "As the first WTO dispute over domestic farm subsidy programs, the rulings in the upland cotton case have clarified the agreement provisions for current and future negotiations. The rulings also suggest that other subsidy policies of the United States and other WTO members may also be out of compliance, and that additional cases may be brought" (Daniel A. Sumner, U.S. Farm Policy and WTO Compliance, http://aic.ucdavis.edu/research/farmbill07/aeibriefs/20070515_sumnerWTOfinal.pdf.

e) In the sugar case the Appellate Body has upheld "the Panel's finding, in paragraph 7.334 of the Panel Reports, that the production of C sugar receives a "payment on the export financed by virtue of governmental action", within the meaning of Article 9.1(c) of the Agreement on Agriculture, in the form of transfers of financial resources through cross-subsidization resulting from the operation of the European Communities' sugar regime".

f) The cross-subsidization principle could also be invoked against the EU and US exports of meats and dairy products which are cross-subsidized through subsidies to feed grains. Apart from the fact that feed subsidies are already subject of reduction as input subsidies. 

6) Annex to these comments on the extent to which the panels and above all the Appellate Body rulings may be considered as precedent ("stare decisis") in the WTO Dispute Settlement Understanding (DSU).  
a) According to the WTO Secretariat, "As in other areas of international law, there is no rule of stare decisis in WTO dispute settlement according to which previous rulings bind panels and the Appellate Body in subsequent cases. This means that a panel is not obliged to follow previous Appellate Body reports even if they have developed a certain interpretation of exactly the provisions which are now at issue before the panel. Nor is the Appellate Body obliged to maintain the legal interpretations it has developed in past cases". However, "If the reasoning developed in the previous report in support of the interpretation given to a WTO rule is persuasive from the perspective of the panel or the Appellate Body in the subsequent case, it is very likely that the panel or the Appellate Body will repeat and follow it. This is also in line with a key objective of the dispute settlement system which is to enhance the security and predictability of the multilateral trading system (Article 3.2 of the DSU). In the words of the Appellate Body, these GATT and WTO panel reports — and equally adopted Appellate Body reports —  “create legitimate expectations among WTO Members, and, therefore, should be taken into account where they are relevant to any dispute”." (http://www.wto.org/English/tratop_e/dispu_e/disp_settlement_cbt_e/c7s2p1_e.htm)

b) Indeed, according to article 3.2 of the DSU, "The dispute settlement system of the WTO is a central element in providing security and predictability to the multilateral trading system. The Members recognize that it serves to preserve the rights and obligations of Members under the covered agreements, and to clarify the existing provisions of those agreements in accordance with customary rules of interpretation of public international law. Recommendations and rulings of the DSB cannot add to or diminish the rights and obligations provided in the covered agreements".

c) However many WTO experts have pleaded to consider the panels and Appellate Body rulings as precedents:

i) For Robert Z. Lawrence, "The DSU does not ordain a common law system with binding precedents. Technically, there is no stare decisis. Each panel ruling is thus in principle unique—only the members themselves can adopt rules that “add to or diminish the rights and obligations” in the agreement. In practice, however, precedents are actually given great weight, and panel and Appellate Body reports refer frequently and deferentially in many footnotes to the reasoning contained in other reports. The Appellate Body plays a particularly important oversight role in disciplining judgments and ensuring their

consistency. Thus, de facto, the DSU has established something approaching a common law system. (Robert Z. Lawrence,  The United States and the WTO Dispute Settlement System, CSR NO. 25, MARCH 2007 COUNCIL ON FOREIGN RELATIONS http://www.cfr.org/content/publications/attachments/WTO_CSR25.pdf)".   

ii) For John Jackson, "We now have sixty-two Panel and forty-two AB Reports adopted under the WTO dispute settlement system, which are also a “significant body of case law experience developed for a major multilateral treaty of broad purpose and application.”" (John Jackson, The Jurisprudence of GATT and the WTO: Insight on Treaty Law and Economic Relations, 2000).

iii) For Giorgio Sacerdoti, "Panels rely on, and tend to conform to, the jurisprudence of the Appellate Body. Probably, this is one of the reasons for which, during the last few years, about one third of panel reports have not been appealed, whereas initially appeals were almost systematic… Authoritative binding clarifications concerning the scope of agreements in force, stemming from the decisions of judicial bodies—such as the Appellate Body Reports issued in 2004-2005 with regard to the conflict between Agreement on Agriculture and the United States agricultural subsidies to cotton and EC subsidies to sugar, respectively—may indirectly assist negotiators by clarifying the scope of current obligations deriving from existing agreements" (Giorgio Sacerdoti, The Dispute Settlement System of the W.T.O.: Structure and Function in the Perspective of the First 10 Years, Bocconi Legal Studies Research Paper No. 07-03, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=981029#PaperDownload).

iv) For Raj Bhala, "After a half century of jurisprudence under the General Agreement on Tariffs and Trade ("GATT") and WTO, is it not time to be honest about the "disconnect" between the myth and the true role of prior holdings in affecting adjudicatory outcomes? There are at least eight rationales in support of this point… The eight - taken together - present a strong case for giving serious thought to formal recognition of precedent as a source of law in the multilateral trading system… The first four of the rationales - (1) legitimacy, (2) harmonization and fairness, (3) avoiding the confusions of customary international law, and (4) rectifying the "Calabresi problem" - have a theoretical appeal. They have a broad, systemic impact not necessarily associated with the daily demands placed upon the Appellate Body by a complainant or respondent in a particular case. The remaining four rationales - (5) meeting expectations, (6) providing certainty, (7) increasing transparency, and (8) lowering transaction costs - perhaps have a practical appeal. They have an immediate, day-to-day impact on Appellate Body adjudication" ("The power of the past: Towards de jure stare decisis in WTO adjudication (part three of a trilogy)", The George Washington International Law Review, January 1 2001, http://www.allbusiness.com/legal/international-law/1007894-1.html).

Let us quote some of the arguments developed along these eight points:

1- "Precedent plays a unifying role in a legal system. Thus, a de jure doctrine of stare decisis in WTO adjudication can help assure the coherence in international trade law that WTO Members ought to expect if they are serious about building a well ordered multilateral trading infrastructure".

2- "Stare decisis is an anti-corruption device. If courts are not bound by external rules, if they are not called upon to explain their decisions in terms of precedent, corruption is made easier. "What is right" in a particular case too readily becomes what is right for the particular judge or his friends. There should be a single set of laws for rich and poor alike; that much is easy".

3- "Stare decisis would be a means of addressing the problem of harmonizing panel, and indeed Appellate Body, decisions across time. It would be a means of injecting at least one element of fairness into the decision-making process. Indeed, fairness is a key reason why stare decisis developed in English law, and the reason is no less compelling in the present context".

4- "Stare decisis in WTO adjudication can help assure the coherence in international trade law that WTO Members ought to expect if they are serious about building a well ordered multilateral trading infrastructure".

5- "Absent panel and Appellate Body reports qualifying as a source of law, the role of… dealing with the obsolete provisions of GATT-WTO agreements defaults back to the WTO Ministerial Conference and the General Council. But, these bodies are presently doing everything to resist their responsibility as the "legislature" of the world trading system. In fact… neither the Conference nor the Council can be counted upon to play the role of updating statutes. Why? Like domestic legislatures, the Conference and Council are too slow to act, bureaucratic, bogged down in procedural squabbles, and politically paralyzed. At bottom, all of these reasons may reflect a fear among WTO Members that they risk surrendering ever-more degrees of sovereign legislative power… In other words, the risk is not an aggressive Appellate Body that will render far-fetched interpretations of GATT - WTO texts. It is not of an Appellate Body that will fully misread a provision in front of it, ignoring the language of these texts and the intent behind them. Rather, it is that these texts become the trees of a petrified forest. That is, the real risk is of a feckless Appellate Body, coupled with an incapacitated Conference and Council, neither of which can be relied upon to ensure these texts continue to live and breath in a dynamic global economy". 

This point made 7 years ago is all the more relevant to-day with a Doha Round on the verge to die for good, leaving the WTO Members with rules adopted 14 years ago and totally disconnected from the present needs and challenges, particularly on agriculture.  

6- "The elaboration of law through precedent is usually a slower, more evolutionary business, in which by an incremental process small adjustments are made case by case, usually never more than necessary for solving the problem in each case, always correctable in the light of experience through overruling of discovered mistakes by highest-level appeal courts, nowadays universally empowered to correct also their own prior errors".

v) For Thomas Zimmermann, "the imbalance between the relatively effective quasi-judicial decision-making in dispute settlement and the largely ineffective political decision-making between negotiating rounds has recently become a major concern" (Negotiating the review of the WTO Dispute Settlement Understanding, Swiss Institute for International Economics and Applied Economic Research, 2006).]

vi) For Robert Howse, "The Appellate Body of the WTO has shown that one can craft interpretations of existing rules, in cases where a conflict or potential conflict of values is evident, that have a legitimacy that crosses the divide between the “protrade” insiders and the external constituencies they have (unsuccessfully) attempted to marginalize. In cases like Shrimp/Turtle, Beef Hormones, and most recently Asbestos, the Appellate Body has rejected the approach of the insider network evidenced in the panel decisions in these cases and used a variety of jurisprudential techniques to do justice to the delicate interrelationship of values and interests in such cases, some internal and some external to the trading “system.” Thus, while the Appellate Body has contributed to the destruction of the myth of “trade and . . .”—that there is a trading system with a secure sense of self-identity facing “critics” who want to get in the door on the basis of some concern of dubious or complex relevance or relation to the system—it has at the same time shown how one could craft legal judgments in complex cases that rise above such a simplifying bifurcation" ().

However, in pleading to recognize a legal stare decisis to the Appellate Body rulings, we are not endorsing the institutional working of the DSU but we follow Robert Howse for whom "Greater inclusiveness must be underpinned by amending the dispute settlement rules, which currently provide for secrecy in WTO dispute settlement proceedings themselves, in both the written pleadings and the oral argument. It is also important to explore ways of giving greater voice to nongovernmental actors during political negotiations. Here, inclusiveness—more inclusive public participation in shaping the system—should be contrasted with the constitutional idea of private litigants’ rights in the WTO that would enable private parties to sue under WTO treaty provisions on the understanding that these provisions create “rights.” Understood in terms of inclusiveness (e.g., amicus type intervention, the right to attend hearings), such opportunities need not and should not be viewed as the first step toward private rights of action. Similarly, participatory opportunities in political debates need not be understood as rights of representation, leading to formal decision-making roles for NGOs" (Howse, Robert, 2002. “From Politics to Technocracy—and Back Again: The Fate of the Multilateral Trading Regime”, The American Journal of International Law, Vol. 96, No. 1 January, 94-117.http://faculty.law.umich.edu/rhowse/Drafts_and_Publications/techno.pdf). 

In an analysis of the AB report on EU Generalised System of Preferences (GSP) against India, Robert Howse adds: "In determining what are the needs referred to in 3(c) for purposes of establishing what developing countries are similarly situated, the AB suggested that the adjudicator should look for a benchmark of development needs in WTO treaties, as well as in other multilateral instruments related to development. This implies a further role for non-WTO law (hard and soft) it articulating standards or benchmarks relevant to the application of WTO agreements" (Robert Howse, Appellate Body ruling saves the GSP, at least for now, ICTSD, Bridges, April 2004).

Indeed, the Appellate Body statement reads: "When a claim of inconsistency with paragraph 3(c) is made, the existence of a "development, financial [or] trade need" must be assessed according to an objective standard. Broad-based recognition of a particular need, set out in the WTO Agreement or in multilateral instruments adopted by international organizations, could serve as such a standard" (paragraph 163).

More broadly, the WTO should be rebuild on a new DSU where the panellists and AB Members should interpret the case within a hierarchy of norms in which the WTO rules would be superseded by the international agreements on human rights, ILO's basic social norms and multilateral environmental agreements. Thus Article 103 of the United Nations Charter establishes the supremacy of the UN Charter over other international agreements. The Charter obliges to guarantee human rights as elaborated in the Universal Declaration of Human Rights (1948), the International Covenant on Civil and Political Rights (1966) and the International Covenant on Economic Social and Cultural Rights (1966).
For Joost Pauwelyn "General international law, in particular its “secondary” rules on the law of treaties, state responsibility, and judicial settlement of disputes, is the dynamic engine of treaty-based regimes such as the WTO. These rules are also essential to ensuring the coherence and integrity of public international law as the legal system encompassing the WTO. Hence, if the WTO neglected other rules of international law, it would not only impoverish the WTO legal system and risk reducing it to a uniform one-rule-fits-all framework implemented as a trade-only “safe haven.” In addition, it would threaten the unity of international law" (Joost Pauwelyn, “The Role of Public International Law in the WTO: how far can we go?”, The American Journal of International Law, Vol. 95:535-578).]

B. Scheduled Export Subsidy Commitments

154. Developed country Members shall eliminate their remaining scheduled export subsidy entitlements by the end of 2013.  This shall be effected on the basis of:
(a) budgetary outlay commitments being reduced by 50 per cent by the end of 2010 in equal annual instalments from the date of entry into force, with the remaining budgetary outlay commitments being reduced to zero in equal annual instalments so that all forms of export subsidies are eliminated by the end of 2013.

(b) quantity commitment levels being [reduced to zero in equal annual instalments from the applicable commitment levels] [applied as a standstill from the commencement until the end of the implementation period at the lower of either the then current actual applied quantity levels or the bound levels reduced by 20 per cent].

155. Developing country Members shall eliminate their export subsidy entitlements by reducing to zero their scheduled export subsidy budgetary outlay and quantity commitment levels in equal annual instalments by the end of 2016.

156. In accordance with the Hong Kong Ministerial Declaration, developing country Members shall, furthermore, continue to benefit from the provisions of Article 9.4 of the Agreement on Agriculture until the end of 2021, i.e. five years after the end-date for elimination of all forms of export subsidies.

C. Export Credits, Export Credit Guarantees or Insurance Programmes

157. Export credit, export credit guarantees or insurance programmes shall comply with the provisions set out in Annex J.

D. Agricultural Exporting State Trading Enterprises

158. Agricultural exporting state trading enterprises shall comply with the provisions of Annex K.

E. International Food Aid

159. International food aid shall comply with the provisions of Annex L.

F. Cotton

160. Those export subsidies for cotton referred to in paragraph ‎153 above are prohibited in accordance 
[1) US cotton exports: 
Table 15 – Evolution of the US cotton supply and use and actual subsidies to exported cotton from 1995 to 2005
	Subsidies in $ million
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007

	Production: 1000 bales
	17,900
	18,942
	18,793
	13,918
	16,968
	17,188
	20,303
	17,209
	18,255
	23,251
	23,890
	21588
	18862

	Imports              "
	408
	403
	13
	339
	97
	16
	21
	67
	45
	29
	28
	19
	20

	Consumption     "
	10,647
	11,126
	11,349
	10,401
	10,194
	8,862
	7,696
	7,273
	6,266
	6,691
	5,871
	4,946
	4,600

	Exports              "
	7,675
	6,865
	7,500
	4,298
	6,750
	6,740
	11,000
	11,900
	13,758
	14436
	17,549
	13,010
	16,200

	Exports/production
	42.9%
	36.2%
	39.9%
	30.9%
	39.8%
	39.2%
	54.2%
	69.2%
	75.4%
	62.1%
	73.5%
	60.3%
	85.9%

	Total cotton sub.
	666
	1,015
	979
	2,092
	2,754
	2,918
	3,914
	3,181
	4,225
	2,965
	5,102
	
	

	STEP 2
	88
	34
	6
	416
	280
	446
	237
	182
	455
	363
	582
	
	

	 " subsid. to exporters 
	38
	15
	3
	180
	113
	185
	91
	106
	198
	158
	253
	
	

	 " to domestic users
	50
	19
	3
	236
	167
	261
	146
	76
	257
	205
	329
	
	

	Domestic subsidies
	628
	1,000
	976
	1,912
	2,641
	2,733
	3,823
	3,075
	4,027
	2,807
	4,849
	
	

	Ag domestic subsidies
	578
	981
	973
	1,676
	2,474
	2,472
	3,677
	2,999
	3,770
	2,602
	4,520
	
	

	      "  to exported cotton
	248
	355
	388
	518
	985
	969
	1,993
	2,075
	 2,843
	1,616
	3,322
	
	

	Actual export subsidies
	286
	367
	391
	698
	1,098
	1,154
	2,084
	2,181
	3,041
	1,774
	3,575
	
	

	Formal exp.sub./actual 
	13.3%
	4.1%
	0.8%
	25.8%
	10.3%
	16.0%
	4.4%
	4.9%
	6.5%
	8.9%
	7.1%
	
	


Sources: those of table 2 in comments to paragraph 56 above; 1 bale=218 kg; http://cottonusa.files.cms-plus.com/economicData/CWS-yearbook-12-10-2007.pdf
The US formal cotton export subsidies – the part of STEP 2 going to exporters – have represented only 8.0% of total cotton subsidies going to the exported cotton on average from 1995 to 2005 – $122 million over $1.514 billion (see table 15 above) – and this percentage has been of 7.4% from 1999 to 2005: $158 million over $2.130 billion. The table shows also the jump in the share of the exported production since 2001 and the peak reached in 2007 with 85.9%!   
After the WTO Compliance Panel decision of 18 December 2007 in the Brazil – U.S. cotton case, the National Cotton Council (NCC) stated that "The U.S. share of the world market of cotton fiber was virtually unchanged for more than 30 years, but is now in decline – a trend that contradicts a finding that U.S. cotton is causing international price suppression" (http://nationalcottoncouncil.com/news/releases/2007/wtodec.cfm). This is contradicted by the facts as shown in table 16: 

Table 16 –Share of US cotton in world cotton exports from 1965 to 2007

	1965
	1970
	1975
	1980
	1985
	1990
	1995
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007

	22.8%
	16.9%
	21.8%
	37.7%
	24.2%
	33.1%
	35.1%
	26.4%
	31.6%
	35.0%
	39.0%
	42.3%
	39.4%
	34.6%
	39.4%


Sources: FAOSTAT from 1965 to 2004 and USDA-ESR from 2005 to 2007 (Table-01, U.S. cotton supply and use and Table-15, World cotton supply and use, http://usda.mannlib.cornell.edu/MannUsda/viewDocumentInfo.do?documentID=1282).
The NCC adds: "U.S. exports fell significantly in 2006 and have declined overall as a percent of world exports.  It is not credible to assert that U.S. cotton is currently causing serious prejudice to anyone in the world cotton market". If it is true that the share of US cotton exported dropped from 73.5% in 2005 to 60.3% in 2006 (table 15), it has jumped to 85.9% in 2007.

In other words after the Appellate Body precedents on Canada dairy and US cotton cases (confirmed in the EU sugar case), the WTO Members should consider that all domestic subsidies to exported cotton are also exports subsidies. So that the US should have eliminated in 2006 the $3.322 billion in domestic subsidies to the exported cotton.  However, pleading for the right of every country to food sovereignty, the US should not have been obliged to eliminate as well its $329 million STEP 2 subsidies to domestic cotton users.   
Given that US cotton farms have dropped from 33,640 in 1997 to 24,805 in 2002, i.e. by 1,767 per year, they were probably at most 20,000 in 2005.  

So that the average US cotton farmer has got $226,000 subsidies in 2005, 443 to 595 times the per capita income of the C4 West African countries (Benin, Burkina Faso, Chad, Mali). And the subsidy to the exported cotton per US cotton farmer was 325 to 437 times the C4 countries' per capita income.

Table 17 – Number of times that the subsidy per US cotton farmer exceeds the C4's per capita GDP in 2005

	
	Benin
	Burkina Faso
	Chad
	Mali

	C4 countries' GDP per capita in 2005 ($)
	510
	400
	400
	380

	Total subsidy per US farm/C4's GDP per capita 
	443
	565
	565
	595

	Subsidy to exported cotton per US farm /C4's GDP per capita
	350
	447
	447
	470


Sources: table 2; US Census on agriculture for 1997 and 2002; World Bank country data profiles. 

As long as the C4 and DCs in general would not fight to change the definition of export subsidies from those granted at the export level only to all subsidies granted to the exported product, here cotton, the plight of the C4 producers will continue because the world cotton price will not change significantly if the US has only to get rid of 7.1% of its subsidies to its exported cotton as in 2005.
2) EU cotton exports: the EU has always claimed being a fair trader in cotton as one of the largest importers, without import duty and export subsidies. So that it has been able to convince that, contrary to the US, it was the best friend of the C4s' fight in the cotton issue at the WTO. 
However although the EU production dropped by only 4% from 1997 to 2004, imports have been halved and exports have increased by 60% so that their share of the production has jumped from 37% to 62%.

Consequently, if total direct payments to cotton have risen by 4.4% only, those to the exported cotton have jumped by 72.8%!    

EU domestic subsidies to cotton and exported cotton: 1997-04

	1000 tonnes and million €
	1997
	1998
	1999
	2000
	2001
	2002
	2003
	2004
	Av. 97-00
	Aver.01-04
	01-04/97-00

	Production     (1000 tonnes)
	478
	501
	572
	521
	514
	445
	463
	460
	518
	471
	-9.1%

	Imports                   "
	932
	857
	691
	761
	675
	685
	532
	439
	810
	583
	-28.0%

	Exports                   "
	178
	130
	251
	234
	245
	203
	255
	284
	198
	247
	+24.7%

	Exports as % of production
	37.2%
	25.9%
	43.9%
	44.9%
	47.7%
	45.6%
	55.1%
	61.7%
	38.2%
	52.4%
	+37.2%

	Apparent consumption      "
	1.232
	1.228
	1.012
	1.048
	944
	927
	740
	615
	1130
	807
	-28.6%

	Subsidies to cotton      (M €)
	800
	761
	903
	855
	733
	804
	873
	835
	830
	811
	-2.3%

	Subsidies to export. cotton  "
	298
	197
	396
	384
	350
	367
	481
	515
	319
	428
	+34.2%


Source: European Commission, DG Agriculture

Total direct payments to the EU cotton growers have exceeded by 61% on average the value of C4's cotton exports. Direct payments to the EU cotton exports have represented 73.3% of the same value.] 

However, developing country Members which have any export subsidy entitlements referred to in that paragraph shall comply with this prohibition no later than the end of the first year of the implementation period.

161. To the extent that new disciplines and commitments for export credits, export credit guarantees or insurance programmes, agricultural exporting state trading enterprises and international food aid create new and additional obligations for Members as regards cotton, any such obligations shall be implemented on the first day of the implementation period for developed country Members, and by the end of the first year of the implementation period for developing country Members.

IV. Monitoring and Surveillance

162. See Annex M.

V. Other Issues

A. [Sectoral Initiatives]

B. [Differential Export Taxes]

C. [GIs]

D. Export prohibitions and restrictions

166. In order to strengthen the existing disciplines on export prohibitions and restrictions, Article 12 of the Agreement on Agriculture shall be modified to include the following elements.

167. Prohibitions or restrictions under Article XI.2(a) of GATT 1994 in Members' territories shall be notified to the Committee on Agriculture within 90 days of the coming into force of these provisions.

168. A Member instituting export prohibitions and restrictions shall give notice of the reasons for introducing and maintaining such measures.

169. The Committee on Agriculture shall provide for annual notification update and surveillance of these obligations.

170. As provided in paragraph 7 of Article 18 of the Agreement on Agriculture, any Member may bring to the attention of the Committee on Agriculture such measures which it considers ought to have been notified by another Member.

171. Existing export prohibitions and restrictions in foodstuffs and feeds under Article XI.2(a) of GATT 1994 shall be eliminated by the end of the first year of implementation.
[It is absurd to prohibit the taxation of exports when this is necessary to ensure the food security of the citizens. The EU has done it for cereals from the end of 1995 to the beginning of the second semester of 1996. This interdiction is all the more absurd for poor DCs where the food needs of the population should prevail over the profits of additional exports. As long as there would not exist a world government able to ensure the food security of the world poor, covering the domestic food needs should prevail over exports. This is part of the food sovereignty.
To the contrary the Revised Draft should propose instead the following amendment to AoA Article 12: "Members should put export taxes on agricultural products when they cannot prevent their exports at prices below their national average production cost without direct and indirect subsidies", the rationale for this being the same as that invoked in the present Article 12.1.(i): "The Member instituting the export prohibition or restriction shall give due consideration to the effects of such prohibition or restriction on importing Members' food security". Indeed exporting at dumped prices would have a detrimental effect on most DCs food security, not the other way round! 

Another reason is that, even if LDCs are exempted from lowering their agricultural tariffs, the developed countries have been using their "military wing" of the IMF and World Bank to enforce their reduction, and they would continue to force them to do it, what the WTO call its "coherence policy"! What a coherence indeed when the World Bank's Representative declared the 15 November 2004 in the Committee on agriculture: "Unfortunately... the concept of food security has been used in the Doha negotiations primarily to suggest that developing countries should be allowed to maintain high barriers to imports of food products as a means of increasing national production, under the rubric of 'special products' or as a component of the 'development box'… This kind of policy is likely to have only very limited short-term benefits to farmers - and to be counter-productive to the objective of long-run structural food security".

This position echoes the IMF statement that "Binding the applied tariffs at levels close to applied levels would increase the credibility of Africa's trade policy" (IMF, General economic outlook on Sub-Sahara Africa, May 2005), a true provocation for West Africa. Whereas the average LDCs' bound tariff on agri-food imports is of 78%, how is it possible to ask them to bind their present average applied tariff of 13% – the result of IMF and World Bank orders – knowing that they are suffering from a massive dumping from the EU and US?]        
172. Any new export prohibitions or restrictions under Article XI.2(a) of GATT 1994 should not normally be longer than 12 months, and shall only be longer than 18 months with the agreement of the affected importing Members.

ANNEX A

UNITED STATES – PRODUCT SPECIFIC BLUE BOX LIMITS

[To be finalized]

ANNEX B

Annex 2 of the Agreement on Agriculture shall be amended as follows:

[Most of the proposed changes to Annex 2 refer to the necessity to adapt it more to the supposed needs of DCs. But this is a crude manner to kick the ball into touch so as to avoid the core issue of challenging the trade distorted effect of the developed countries' green box. The only function of all the details on the possibilities for DCs to use this type of subsidies – which are purely theoretical since very few of them can afford the financial means to grant them – is to act as a smokescreen avoiding to question the legitimacy of exempting such subsidies from reduction commitments in developed countries and from being taken into account in their dumping. DCs have all the less problems with the green box that they have even not any problem with the amber box with the leeway given by the AoA article 6.2 (input and investments subsidies) and article 6.4 (de minimis of 10% of the agricultural production value), which is attested by the fact that almost all DCs with AMS commitments have an applied AMS nil as below the de minimis ceiling.
Since the Members did not propose any change in the paragraph 1 of Annex 2 which sets out the basic principle of the green box, we must question it because it is the basis of all the other paragraphs. This paragraph states: "…All policies for which exemption is claimed shall conform to the following basic criteria: (i) the support in question shall be provided through a publicly-funded government programme (including government revenue foregone) not involving transfers from consumers; and, (ii) the support in question shall not have the effect of providing price support to producers". 
1) First, green box subsidies imply transfers from consumers: from a domestic macro-economic point of view the distinction between a market price support – financed by consumers – and a subsidy – financed by taxpayers – is not convincing since most taxes end up being paid by consumers. 

a) This is obvious in the EU where more than ¾ of the Budget are eventually paid by consumers: (1) This is quite clear for the VAT (value added tax) which accounts for about 40% of the direct financial resources of the EU Budget. (2) This is true also for the major part of the 42% of the Budget coming from the Member States' contribution as a proportion of their GDP since: (i) The VAT represents also a large part of the Member States' (45% in France). (ii) This is true also for many specific indirect taxes such as excise duties on oil products (8% of the State Budget in France), on tobacco (1% in France), on alcoholic drinks, registration fees (4.5% in France), etc. (iii) This is also true for corporate income taxes (16% in France) and even for part of the income tax of households who are running at the same time individual businesses when they can transfer the taxes on prices to consumers.

b) This general observation is less clear-cut in the US where there is no VAT but there are nevertheless excise duties and turnover taxes and, like elsewhere, private companies transfer their taxes to consumers through prices (http://www.window.state.tx.us/taxinfo/incidence/nature.html).

2) Second, green box subsidies bring a clear price support to producers. Indeed, all depends on the manner we interpret "price support" and "producers": the drop in agricultural prices permitted by direct subsidies such as the EU "single payment scheme", the former US "production flexibility contracts" and the subsequent "fixed direct payments", and all the other green box subsidies have a clear impact on production and prices: 

1) They bring a price support to farmers who can make do with prices lower than the average production cost. 

2) They compensate reductions in the prices of cereals, oilseeds and pulses used as feed, reductions which  bring a huge price support to farmers producing animal products: bovine, ovine, hog and poultry meats, eggs and milk.

3) They bring a huge price support to agri-food industries since the prices of their main inputs are reduced, which increases their competitiveness, on the domestic market, at the export level and at the import level as well, reducing their need of export subsidies and tariffs.

4) On the macro-economic level the European Commission has loudly claimed that the full decoupling of the blue box subsidies transferred in the allegedly green box "single payment scheme" would allow the EU farmers to respond better to "market signals", by producing in relation to market prices rather than responding to direct payments differentials among products. However the prices of most EU agricultural products are no longer market prices since they are much below the average unit production cost. Therefore the green subsidies are bringing a large price support in allowing to maintain prices much below the average full production costs. 

Since these two conditions of Annex 2 paragraph 1 apply to all specific green subsidies of paragraphs 2 to 13, this is already the first reason why they cannot be put in the green box. ] 

Government Service Programmes

General services (paragraph 2)

[There is a major objection to agree, as the G-20 and the African Group have done unfortunately, that the "general services" for agriculture are truly green, not trade-distorting, subsidies.  
For Daryll Ray, Head of the University of Tennessee Agricultural Policy Analysis Center (APAC), 

1) "WTO has declared that such research and education related expenditures have a minimal effect on trade. Such a declaration is inconsistent with the notion that any public policy that causes changes in production shifts the supply curve. In practice, these activities have a direct impact on price and trade, whether that be a set-aside program or yield enhancing research" (Is food too important to be left to WTO? APAC, University of Tennessee, November 29, 2002, http://www.agpolicy.org).
2) He adds in another paper: "US taxpayers bankrolled a system of research stations and extension services to generate and disseminate new technologies. The system has been a tremendous success… The other side of the coin is that publicly-sponsored research and extension services contribute to price and income problems. Clearly, neither the US nor the rest of the world would be facing today's low prices and failing small farms if the cumulative growth in agricultural productivity had not taken place" (Daryll Ray, Daniel de la Torre Ugarte, Kelly J. Tiller, US Agricultural Policy: Changing course to secure farmers livelihoods worldwide, APAC, University of Tennessee, September 2003). 

3) And he extends his criticism of the green box to infrastructures subsidies: "Little attention has been paid to legacy investments in the infrastructure of agricultural areas. These legacy investments… all influence production decisions in one way or another and that influence continues year after year while the influence of direct payments are limited to a given year" (Daryll Ray, What is an agricultural subsidy?, APAC, University of Tennessee, 26 mars 2004).
4) IFPRI confirms the huge benefits that subsidies to agricultural research and extension have brought to developed countries and could bring to India: "IFPRI research shows that investments in R&D have the highest impact on agricultural growth per million rupees invested. The rates of return to public investment in research have been as high as over 60 percent, and in extension, over 50 percent. India currently invests only about 0.5 percent of its agricultural GDP in agricultural research, compared with 0.7 percent in the developing countries as a whole and as much as 2–3 percent in the developed countries" (J. von Braun et al., Indian agriculture and rural development, IFPRI, 2005).]

Add the following subparagraph (h) to the existing paragraph 2:

(h)
policies and services related to farmer settlement, land reform programmes, rural development and rural livelihood security in developing country Members, such as provision of infrastructural services, land rehabilitation, soil conservation and resource management, drought management and flood control, rural employment programmes, nutritional security, issuance of property titles and settlement programmes, to promote rural development and poverty alleviation.

Public stockholding for food security purposes

Modify the existing footnote 5 as follows:



For the purposes of paragraph 3 of this Annex, governmental stockholding programmes for food security purposes in developing countries whose operation is transparent and conducted in accordance with officially published objective criteria or guidelines shall be considered to be in conformity with the provisions of this paragraph, including programmes under which stocks of foodstuffs for food security purposes are acquired and released at administered prices, provided that the difference between the acquisition price and the external reference price is accounted for in the AMS [provided that the difference between the acquisition price and the external reference price when multiplied by the volume of production for the product concerned does not exceed [15] per cent of that Member's total value of production of the basic agricultural product concerned and that the total for all such products under any such programmes does not exceed [10] per cent of the value of total agricultural production for the Member concerned. Where a developing country Member uses this provision, it shall notify the relevant data to the Committee on Agriculture.]  

Decoupled income support (paragraph 6)

Modify the existing subparagraph (a) as follows:

(a)
Eligibility for such payments shall be determined by clearly-defined criteria such as income, status as a producer or landowner, factor use or production level in [, or the allocation of entitlements established in relation to,] a defined, and fixed and unchanging historical base period which shall be notified to the Committee on Agriculture.  An exceptional update is not precluded, [provided that producer expectations and production decisions are unaffected, in particular due to the fact that any updated base period is a significant number of years in the past.] [but any such update shall only be permissible where the updated base period is itself a sufficiently significant number of years in the past so as to ensure that producer expectations and production decisions are not affected and, accordingly, that the payments or entitlements concerned shall not have the effect of inducing production contrary to paragraph 1 of Annex 2 or newly providing price support to producers contrary to paragraph 1(b) of Annex 2.]  
[USDA's 2007 Farm Bill proposals of 31 January 2007 underlined the necessity to consolidate the "green" status of the fixed direct payments: "To ensure that direct payments will be considered to be non-trade distorting green box assistance, the Administration proposes that the provision of the 2002 farm bill that limits planting flexibility on base acres to exclude fruits, vegetables, and wild rice, should be eliminated." But also: "For the purposes of World Trade Organization obligations, updating bases and yields for direct payments would connect them more closely to current production and could jeopardize their “green box” status, causing these payments to be categorized as trade distorting “amber box” assistance… To avoid jeopardizing the status of direct payments as non-trade distorting “green box” support, direct payment base acres and yields should not be updated."
However the House of Representatives (HR)'s and Senate's versions of Farm Bill did not suppress those limits to planting flexibility. The HR's delegates (Peterson and Goodlatte) have only proposed the 15 February 2008 to eliminate the $5.2 billion of fixed direct payments for the year 2016 only, a proposal rejected by the Senate's delegates.   

The EU "single payment scheme" – which, together with the EU "single area payment scheme" accounted for €30.3 billion in the EU-27 in 2007 – cannot be put in the green box, since it does do not abide by 3 of the 5 conditions imposed by the AoA Annex 2 paragraph 6: 

1) It is based on the amount of direct payments received from 2000 to 2002, a criterion not allowed by the condition a) of paragraph 6. 

2) Above all it contradicts the condition b): EU farmers cannot produce what they want since many productions are either forbidden (fruits and vegetables; milk and sugar beet if farmers have no production quota) or capped (rice, cotton, tobacco and olive oil and not beyond the milk or sugar beet quotas). Now, the only interdiction to grow fruits and vegetables has been enough to condemn the US direct payments to cotton as coupled (Appellate Body of 3 March 2005). 

3) It contradicts the condition d): EU farmers must show each year that they have eligible hectares to receive the SFP so that it is still coupled to the hectarage. 

4) Besides, since the SPS cannot be attributed to a particular production, it can be attributed to all of them of which it is reducing the export price below the EU average production cost. All EU agricultural exports can therefore be prosecuted on dumping to the extent their producers are getting the SFP, which concerns nearly all EU-15 farmers.
There are many other reasons why the allegedly decoupled income support is not decoupled at all and should be put in the amber box (J. Berthelot, The huge lies in the US notification of its agricultural trade-distorting domestic supports from 2002 to 2005, Solidarité, 6 November 2007; J. Berthelot, The green box a black box which hides the gold box, Solidarité, December 9, 2005). Among these reasons, as long as a significant share of the decoupled income support (the US fixed direct payments or the EU single payment scheme) would continue to be granted to feed grains, they would remain input subsidies which cannot be put in the green box but in the PS AMS of animal products having consumed the feed].
[Developing country] Members which have not previously made use of this type of payment, and thus have not notified, shall not be precluded from establishing an appropriate base period7, which shall be fixed and unchanging and shall be notified.



7  Developing country Members may not have the capacity to fully assess the impact of innovation in their agricultural policies. Accordingly, the base period of a time-limited experimental or pilot programme may not be taken as the fixed and unchanging base period for the purposes of this paragraph.
Payments (made either directly or by way of government financial participation in crop insurance schemes) for relief from natural disasters (paragraph 8)

Modify the existing subparagraphs (a), (b) and (d) as follows:

(a)
Eligibility for such payments shall arise:
(i)
In the case of direct payments related to disasters only following a formal recognition by government authorities that a natural or like disaster (including disease outbreaks, pest infestations, nuclear accidents, and war on the territory of the Member concerned) has occurred or is occurring;  and shall be determined by a production loss8 which exceeds 30 per cent of the average of production in the preceding three five-year period or a three-year average based on the preceding five-year period, excluding the highest and the lowest entry.  In the case of developing country Members, payments for relief from natural disasters may be provided to producers when the production loss is less than 30 per cent of the average of production in the preceding five-year period or a three-year average based on the preceding five-year period.
(ii)
In the case of government financial participation in crop or production insurance schemes, eligibility for such payments shall be determined by a production loss which exceeds 30 per cent of the average production in a period demonstrated to be actuarially appropriate.  In the case of a developing country Member's government's financial participation in crop or production insurance schemes, eligibility for payments may be provided to producers when the production loss is less than 30 per cent of the average of production in the preceding five-year period or a three-year average based on the preceding five-year period.

(iii)
In the case of the destruction of animals or crops to control or prevent pests, diseases, disease-carrying organisms or disease-causing organisms named in national legislation or international standards, the production loss may be less than 30 per cent of the average of production referred to in paragraph 8(a)(i) or 8(a)(ii), as applicable.

(b)
Payments made under this paragraph following a disaster shall be applied only in respect of losses of income, crops, livestock (including payments in connection with the veterinary treatment of animals), land or other production factors due to the natural disaster or destruction of animals or crops in question.

(d)
Payments made under this paragraph shall not exceed the level required to prevent or alleviate further loss as defined in criterion (b) above.
[1) Point d) of the preceding paragraph 7 of Annex 2 – not modified by this revised draft – specifies that "Where a producer receives in the same year payments under this paragraph and under paragraph 8 below (relief from natural disasters), the total of such payments shall be less than 100 per cent of the producer's total loss". However this provision does not take into account the amber and blue subsidies already available to farmers. Especially if the income loss comes from a drop in price and not in production volume, the marketing loan and counter-cyclical payments allow already to compensate part of the price drop.  
2) The provisions of paragraphs 7 and 8 allow larger loopholes than those already acknowledged in the US:

a) The new USTR Chief Agriculture Negotiator, Joe Glauber, who was a specialist of crop insurances in his former position of USDA's Deputy Chief economist, stated in 2006: "Subsidies for crop insurance have averaged more than $3 billion a year since 2002, and annual disaster payments have averaged more than $2 billion. Moreover, much of the disaster assistance goes to producers who also are receiving crop insurance indemnity payments. The result, as the title of this paper suggests, is “double indemnity.”" (Joseph W. Glauber, Double Indemnity: Crop Insurance and the Failure of U.S. Agricultural Disaster Policy, in Bruce L. Gardner and Daniel A. Sumner, The 2007 Farm Bill and Beyond, 2007, 

http://aic.ucdavis.edu/research/farmbill07/aeibriefs/20070516_Summary.pdf).
b) According to several Washington Post Staff Writers, "In all, the Livestock Compensation Program cost taxpayers $1.2 billion during its two years of existence, 2002 and 2003. Of that, $635 million went to ranchers and dairy farmers in areas where there was moderate drought or none at all, according to an analysis of government records by The Washington Post. None of the ranchers were required to prove they suffered an actual loss. The government simply sent each of them a check based on the number of cattle they owned" (Gilbert M. Gaul, Dan Morgan and Sarah Cohen, No Drought Required For Federal Drought Aid. Livestock Program Grew To Cover Any 'Disaster' Washington Post, Tuesday, July 18, 2006; Page A01, http://www.washingtonpost.com/wp-dyn/content/article/2006/07/17/AR2006071701237.html).
c) An USDA audit report of September 2005 "noted that LCP-II payments of about $159 million were issued to livestock producers in non drought-declared counties" (USDA, Office of Inspector General, Livestock Feed and Compensation Programs, Audit Report No. 03099-52-KC September 2005, www.healthydairyindustry.org/pdf/OIG%20Catfish%20Audit%20Report.pdf).]


8  Developing country Members may determine the production loss of the affected sector(s) or region(s) on an aggregate basis.
Structural adjustment assistance provided through investment aids (paragraph 11)

Modify the existing subparagraph (b) as follows:

(b)
The amount of such payments in any given year shall not be related to, or based on, the type or volume of production (including livestock units) undertaken by the producer in any year after the base period other than as provided for under criterion (e) below.  [Where applicable,] The base period shall be fixed and unchanging and shall be notified to the Committee on Agriculture.  An exceptional update is not precluded, [provided that producer expectations and production decisions are unaffected, in particular due to the fact that any updated base period is a significant number of years in the past] [but any such update shall only be permissible where the updated base period is itself a sufficiently significant number of years in the past so as to ensure that producers expectations and production decisions are not affected and, accordingly, that the payments or entitlements concerned shall not have the effect of inducing production contrary to paragraph 1 of Annex 2 or newly providing price support to producers contrary to paragraph 1(b) of Annex 2.] [Developing country] Members which have not previously made use of this type of payment, and thus have not notified, shall not be precluded from establishing an appropriate base period9, which shall be fixed and unchanging and shall be notified.
[The WTO Members should clarify once and for all the AoA contradictory provisions regarding this issue of "Structural adjustment assistance provided through investment aids" because several other provisions put these subsidies in the amber box:
1) AoA Article 6.2 puts them in the amber box for developed countries since they are only exempted from reductions for DCs: "investment subsidies which are generally available to agriculture in developing country Members… shall be exempt from domestic support reduction commitments that would otherwise be applicable to such measures". 

2) Subsidies to agri-food industries and marketing units, included in the package of investment aids of paragraph 11 ("Construction of processing, packaging and storage centres and equipment"), are however put in the amber box by Annex 4 paragraph ("Policies directed at agricultural processors shall be included to the extent that such policies benefit the producers of the basic products") and by Annex 3 paragraph 13 ("Other non-exempt policies, including input subsidies and other policies such as marketing cost reduction measures").
3) Developed countries declare that their farm investments subsidies are in line with the provisions of paragraph 11 which limit them "to assist the financial or physical restructuring of a producer's operations in response to objectively demonstrated structural disadvantages", to the fact that "The payments shall be given only for the period of time necessary for the realization of the investment in respect of which they are provided", and that "The payments shall be limited to the amount required to compensate for the structural disadvantage". 

4) These paragraph 11 subsidies have been the focus of many debates within the WTO Committee on agriculture in 1998 and 1999. 
a) During the Committee meeting of 1st October 1998 XE "OMC" , representatives of Australia XE "Australie" , Brazil XE "Amérique latine:Mercosur: Brésil" , Canada XE "Canada"  and US have asked the EU representative on the EU compliance of its subsidies to the setting up of young farmers and the modernization of farms with the provisions of paragraph 11 XE "Accord agricole de l'Uruguay Round"  XE "boîte verte"  XE "bonification d'intérêt" . The EU has answered that they are decoupled subsidies since  XE "aide découplée" "the payment is strictly determined by the costs and types of investment and not linked to the production volume or price. Payments are strictly related to the investment concerned. There is no obligation for beneficiaries to produce a particular product" (Request made to the EU Representative by representatives from Australia XE "Australie" , Brazil XE "Amérique latine:Mercosur: Brésil" , Canada XE "Canada"  and the United States during the meeting of the WTO Committee on Agriculture XE "Commission européenne"  in O XE "OMC" ctober 1998: see the WTO website). 

b) Such an answer is amazing as the European Commission acknowledges that the EU farms are more and more specialised: "The Europe of fifteen is dominated by the specialised types of farming which grouped 80% of farms…in 1995. Specialisation…is going on since 1995" (Commission européenne, Agriculture, environnement, développement rural : Faits et chiffres. Les défis de l'agriculture, 1999). The purchase of lands has itself the effect of increasing the specific production for which the investment subsidies have been granted. The EU representative added that "national or regional programmes of investment aids are always adapted at problems of specific structures: small farms, obsolete technical equipment, low diversification of agricultural activities, for example", which is untrue since the beneficiaries have been farms larger than the average. 

c) This tendency to favour farms above the average can be traced back from the period of "development plans" which started in 1974: Member-States in the North of the EU, large farms, most favoured regions and the productions requiring large investments have benefited the most. Italy has only got 1% of the financing. Hardly 20% of plans went to disadvantaged regions. 70% of the 77,600 farms having benefited a development plan at the end 1977 (less than 2% of EU-9 farms) had between 20 and 100 hectares whereas the average for the EU-9 was 16 hectares and 2/3 of farms were below 10 hectares. 

d) In France subsidies for the setting up of young farmers and the modernization of farms have reached €793 million in 1997 (of which €166 from the EU EAGGF budget) and €611 million in 1999 (of which €157 from the EU) (Assemblée nationale, Concours publics à l'agriculture française en 2000, Loi de finances 2001, octobre 2001), of which 74% for the setting up of farmers and 24% for the modernization of farms (CNASEA, Rapport d'activité 1999, mai 2000). 64% of farmers younger than 40 set-up from 1997 to 1999 have benefited from such a subsidy, the other ones did not since their projected income was not high enough. And if those having a projected income higher than 140% of the reference income (average district income of salaried workers) are in principle excluded from getting the subsidy on setting-up, the 70% granted from the start have not to be refunded and there is no income cap to get subsidized investment loans, even if the loans themselves arte capped. As for the investment subsidies on the modernization of farms, particularly the "material improvement plans", the new beneficiaries in 1999 had on average an agricultural area of 77.9 hectares against a national average of 41 hectares. 

e) Above all, the new EU regulation in force since 2000 no longer caps the income to be eligible to setting-up or farm modernization investments subsidies. This is all the more paradoxical that they are granted within the "second pillar", so-called "rural development", that the EU notifies entirely in the green box. This is indeed the main but not confessed reason of the EU willingness to increase progressively the second pillar subsidies in relation to the first pillar. 

f) Although the first condition for green subsidies is that "they have no, or at most minimal, trade distortion effects or effects on production", these investment subsidies have clearly the effect of increasing production, being excluded only those which effect is "to increase the production of products without normal outlets on the markets" (Commission européenne, Article 6.2 du règlement nº 950/97 et article 6 du règlement n° 1257/1999). Knowing that the production within the dairy and sugar quotas is considered as having normal outlets even if 10% of the EU milk production and 30% of sugar production require, after transformation, the highest export subsidies in the EU (€1.1 billion for dairy products in 2001 and €1 billion for sugar), knowing that the hidden dumping on sugar is much higher than this notified amount, as judged by the WTO Appellate Body on 9 April 2005.

g) During the Committee on agriculture meeting of 6 November 2002, the US has asked the EU to specify how the paragraph 11 subsidies are distributed among the different items, but the EU representative has replied he did not avail of this information! Indeed the green box is a black box.]

9  Developing country Members may not have the capacity to fully assess the impact of innovation in their agricultural policies. Accordingly, the base period of a time-limited experimental or pilot programme may not be taken as the fixed and unchanging base period for the purposes of this paragraph.
Payments under regional assistance programmes(paragraph 13)

Modify the existing subparagraphs (a), (b) and (f) as follows:

(a)
Eligibility for such payments shall be limited to producers in disadvantaged regions.  Each such region must be a clearly designated contiguous geographical area with a definable economic and administrative identity, considered as disadvantaged on the basis of neutral and objective criteria clearly spelt out in law or regulation and indicating that the region's difficulties arise out of more than temporary circumstances.  
[Since the very large majority of DCs' farmers, "on the basis of neutral and objective criteria clearly spelt out" by all the reports of international institutions, are suffering infinitely more from "region's difficulties… of more than temporary circumstances" than farmers in the disadvantaged regions of developed countries, the subsidies they get on this item are increasing the competitiveness of their products in relation to those of the DCs' colleagues, which is again the broad economic definition of protection and thus of coupled subsidies. Allowing DCs to benefit more of this exemption would change nothing to this acknowledgment.]  
Developing country Members shall be exempted from the condition that a disadvantaged region must be a contiguous geographical area.

(b)
The amount of such payments in any given year shall not be related to, or based on, the type or volume of production (including livestock units) undertaken by the producer in any year after the base period other than to reduce that production.  [Where applicable,] The base period shall be fixed and unchanging and shall be notified to the Committee on Agriculture.  An exceptional update is not precluded, [provided that producer expectations and production decisions are unaffected, in particular due to the fact that any updated base period is a significant number of years in the past] [but any such update shall only be permissible where the updated base period is itself a sufficiently significant number of years in the past so as to ensure that producers expectations and production decisions are not affected and, accordingly, that the payments or entitlements concerned shall not have the effect of inducing production contrary to paragraph 1 of Annex 2 or newly providing price support to producers contrary to paragraph 1(b) of Annex 2.] [Developing country] Members which have not previously made use of this type of payment, and thus have not notified, shall not be precluded from establishing an appropriate base period10, which shall be fixed and unchanging and shall be notified.
 (f)
The payments shall be limited to the extra costs or loss of income involved in undertaking agricultural production (including livestock production) in the prescribed area.


10  Developing country Members may not have the capacity to fully assess the impact of innovation in their agricultural policies. Accordingly, the base period of a time-limited experimental or pilot programme may not be taken as the fixed and unchanging base period for the purposes of this paragraph.

ANNEX M

MONITORING AND SURVEILLANCE

New Article 17

Committee on Agriculture

A Committee on Agriculture is hereby established.  The Committee shall carry out the functions necessary to implement the provisions of this Agreement and the furtherance of its objectives, in particular with respect to:

(a) monitoring Members' implementation of their scheduled and rule-based commitments in market access, domestic support and export competition under this Agreement;

(b) providing Members with a regular forum for consultations with respect to the reform programme in agricultural trade within the framework of their commitments under this Agreement;

(c) performing any other function connected with this Agreement that the Council for Trade in Goods or a higher level body may determine; and

(d) establishing any subsidiary body, peer, advisory group, or working party, as it may deem appropriate to perform the above functions.

New Article 18

Monitoring and Surveillance
163. Progress in the implementation of commitments negotiated under the reform programme shall be reviewed by the Committee on Agriculture.

164. For this purpose, the Committee on Agriculture shall elaborate comprehensive notification procedures as well as detailed upfront and annual information requirements to monitor Members' compliance with their scheduled and rule-based commitments under all the relevant provisions of this Agreement.  These procedures shall be adopted by the Committee within [one month] following the entry into force of the Agreement and shall be observed by all Members in a timely manner.  The least-developed country Members may delay compliance with notification obligations for a period of [five] years.  Where such compliance is prevented by a lack of technical expertise or resources, the Secretariat shall provide the relevant technical assistance upon request to encourage compliance with notification requirements.

165. The Committee shall review the operation of, and compliance with, the notification procedures after [three] years following the entry into force of the Agreement, and thereafter as the need arises, with a view to make recommendations towards their improvement.

166. The review process shall be undertaken by the Committee on Agriculture in formal meetings on the basis of notifications submitted by Members, and shall provide an opportunity for Members to raise any matter relevant to the implementation of commitments under the reform programme as set out in this Agreement.  The Committee shall encourage and facilitate ad hoc consultations and thematic reviews among Members on specific matters of relevance to the reform programme.
167. To enhance transparency, each Member shall designate one enquiry point which is responsible for the provision of information to all reasonable questions from interested Members regarding trade policy matters and domestic agricultural regulations that are within the scope of this Agreement, without requiring that Member to disclose confidential information.

168. Any Member may bring to the attention of the Committee on Agriculture any measure which it considers ought to have been notified by another Member.

169. In the review process, Members shall give due consideration to the influence of excessive rates of inflation on the ability of any Member to abide by its domestic support commitments.

170. To assist the Committee in carrying out its monitoring and surveillance function, the Secretariat shall prepare any documentation that may be required to facilitate the review process, as well as an annual factual report on the operation of this Agreement based on notifications and other reliable information available to it.

171. A more detailed set of provisions in respect of applicable procedures for notification, monitoring and surveillance under Committee authority shall be annexed (to be finalized).  [Member proposals, including new proposals just to hand, remain on the table for review.]
[Among the provisions to be included is the necessity to modify the Supporting Table DS:4 of the notification on domestic support by adding two columns for the value of production of each agricultural product receiving an AMS support and for the correlative de minimis level equal to 5% of that value (or 10% for DCs), so as to be able to establish the sum of all PS AMSs and of the applied PS de minimis.]  
__________

� This shall be applicable to Albania, Armenia, Georgia, Kyrgyz Republic and Moldova.


� This shall be applicable to Moldova which is the only such Member with a Final Bound Total AMS.


� This shall be applicable to Albania, Armenia, Georgia, Kyrgyz Republic and Moldova.


� "Product-specific" commitments have the same meaning as they are used in the Uruguay Round Agreement on Agriculture.


� Where a Member makes use of the additional flexibilities under paragraphs 24 and 25 above to obtain product-specific AMS entitlements that it would not otherwise secure through the general base period, the corresponding product-specific de minimis entitlement that would otherwise have accrued to that Member through the general base period shall be deducted from that de minimis base for reduction commitments, thereby avoiding double counting.


� This shall be applicable to Albania, Armenia, Georgia, Kyrgyz Republic and Moldova.


� That is, all out-of-quota tariffs specified in Section I-A of Members' Schedules of Concessions.  In-quota tariffs shall be subject to commitments under the relevant paragraphs.


� This shall not be inclusive of the tariff cuts resulting from the modalities applicable to tropical products and tariff escalation cuts respectively, except where the effect of these reductions is to increase the overall average tariff cut for the Member concerned by more than an additional 2.5 ad valorem percentage points.


� The Members concerned are those that meet the criteria set out in paragraph 151 and are listed in Annex I.  As is made clear in the Agreed Framework, Small vulnerable economies (SVEs) are not meant to create any sub-category of Members.  Bearing that principle in mind, the following Members could also be deemed to be eligible for this treatment, should they choose to avail themselves of it, despite not being members of the SVE Group per se given that this treatment could be deemed to be broadly comparably appropriate:  Republic of Congo, Côte d'Ivoire and Nigeria (plus other Members that can provide data that show that they meet the criteria in paragraph 151).


� This is applicable to Albania, Armenia, Georgia, Kyrgyz Republic and Moldova.


� See Annex C regarding the calculation of these tariff quota expansion commitments.


� [Alternatively, the cuts shall be exactly half-way between these two options.]


� See Annex F.


� Below the minimum entitlement of 8 per cent referred to in the next sentence, the developing country Member concerned need not resort to guidance by those indicators.


� Where a Member finds that it would not, after guidance by indicators, be entitled to any additional Special Products beyond the minimum provided for in this paragraph, that Member may, in effect, "transfer" any unused Sensitive Products entitlement to obtain thereby additional Special Products, subject to the following:  (a) that the maximum entitlement for transfer cannot be more than would be consistent with respecting the overall ceiling of [12] [20] per cent of tariff lines for Special Products; and (b) that the tariff reduction treatment for the tariff lines concerned shall be in conformity with the tariff cut entitlements for Special Products under this paragraph, except that sensitive product "transfers" cannot be used for [additional] "no cut" Special Products.


� Defined as a maximum of [4] [8] tariff lines at the 6-digit level of the Harmonized System (HS) nomenclature.


� [For those Members with domestic consumption data available to them and for whom the volume of imports in any given year is less than the situation described in paragraph 128(c), the remedy otherwise specified here shall apply only where: (a) the volume of imports in the current year is above a minimum threshold of [7.5] per cent of domestic consumption; (b) the volume of imports in the current year has increased by at least 20 per cent in absolute terms compared to the previous year; and (c) the ratio of the volume of imports to domestic consumption in the current year has increased by a factor of at least [0.3] over the rolling three-year average.]


� Hereafter the "import price".


� A shipment shall not be considered for purposes of paragraphs � REF _Ref190226167 \n \h ��‎130� and � REF _Ref190226189 \n \h ��‎131� unless the volume of the product included in that shipment is within the range of normal commercial shipments of that product entering into the customs territory of the importing developing country Member.


� The trigger price shall be publicly disclosed and available to the extent necessary to allow other Members to assess the additional duty that may be levied.


� Hereafter the "reference price". The reference price used to invoke the provisions of this paragraph shall be the average monthly c.i.f. unit value of the product concerned.


� The text of this paragraph is the "Decision on Measures in Favour of Least-Developed Countries" in Annex F of the Hong Kong Ministerial Declaration (WT/MIN(05)/DEC).
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