The EU cannot cut its agricultural supports in the Doha Round
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A European Parliament (EP)'s report of June 2009
 considers that the present CAP is compatible with the last WTO Revised draft on agricultural modalities of 6 December 2009, hence that the EU can comply with a 80% reduction of its allowed OTDS at the end of the Doha Round implementation period. The OTDS is the sum of the Final Bound Total AMS (Aggregate Measurement of Support, FBTA) at the end of the 1995-00 base period for implementation of the Uruguay Round + product-specific de minimis + non product-specific de minimis + blue box.

A preceding paper
 has shown why the US cannot comply, far from it, with its agreement to cut by 70%, at the end of the Doha Round implementation period, its allowed OTDS which would then be of only $12.863 billion whereas the applied OTDS has reached $28.969 billion on average from 2004 to 2007 and there is no reason that it could fall significantly. 

The present paper will show that the EP claim that the EU could comply with a 80% reduction of its allowed OTDS at the end of the Doha Round implementation period is not truer, despite the analyses made by over-obliging economists from IFPRI and INRA to which the EP report refers. 

Indeed the EU allowed OTDS of the 1995-00 base period has been of €90.496 billion (instead of the €110.305 billion of Canada's simulations, endorsed by the EU and WTO) and its reduction by 80% to which the EU is committed if it signs the Doha Round gives an allowed OTDS of €18.099 billion at the end of the implementation period (instead of €22.061 billion). Yet the EU applied OTDS has been on average of €79.413 billion in the 1995-00 base period (instead of the €69.869 billion, sum of its four notified components) and of €72.867 billion in the last year notified 2005-06 whereas the EU claims it has been of only €43.123 billion since it has notified the SPS (Single Payment Scheme) in the green box. The EU offer to cut at €18.099 billion (in fact at €22.061 billion but its allowed OTDS is too large) its OTDS at the end of the implementation period, towards 2014-15, is therefore totally impossible. 
Because, contrary to the EP allegations (following the EU Commission), the blue box and SPS subsidies are coupled and hence are added to the already notified product-specific AMS  (amber box) whereas the EU has largely under-notified its non-product-specific (NPS) AMS, which remains however lower than the NPS de minimis, but which is included in the OTDS. 

Therefore the fact that the blue box subsidies and the PS AMSs continue to be transferred to the SPS does not change the applied total OTDS. It will however diminish significantly because the fake market price support linked to administered prices (intervention prices and equivalent measures of support) will continue to fall (especially on fruits and vegetables and wine), being replaced only partially by subsidies.
1°) Why the SPS and the blue box are coupled, hence in the AMS 

1) The SPS contradicts the condition b) of the Agreement on Agriculture (AoA) Annex 2 paragraph 6 which states: "The amount of such payments in any given year shall not be related to, or based on, the type or volume of production (including livestock units) undertaken by the producer in any year after the base period". Indeed, after the precedent of the WTO Appellate Body ruling on cotton of March 2005 that the US fixed direct payments are not in the green box – hence are in the amber box – because not fully decoupled as farmers receiving them are prevented to grow fruits, vegetables and wild rice, the EU SPS will be much more easily judged to be in the amber box. Because the EU maintains interdictions or caps on the production of many more products, even if the interdiction on fruits and vegetables which applies also now would disappear in 2010: permanent crops, potatoes other than for starch, milk and sugar beet (production quotas up to 2014-15), wine (plantation rights up to 2016 at least), cotton and tobacco (production caps decided in 2004). 
2) The SPS contradicts condition e) stating that "No production shall be required in order to receive such payments". But the EU Council regulation n° 1782/2003 of 29 September 2003 states that farmers getting SPS must "ensure that all agricultural land, especially land which is no longer used for production purposes, is maintained in good agricultural and environmental condition". Annex 4 of the regulation specifies that this implies not only "Avoiding the encroachment of unwanted vegetation on agricultural land" but also "Protection of permanent pasture" and "Minimum livestock stocking rates", which is clearly a production. 
3) The SPS remains coupled to agricultural area as farmers must show they have eligible hectares to get their payments, which contradicts the condition d) of the same paragraph 6: "The amount of such payments in any given year shall not be related to, or based on, the factors of production employed in any year after the base period". 
4) The SPS is based on the amount of blue box subsidies of the 2000-02 years, a criterion not allowed by the condition a) of paragraph 6: "Eligibility for such payments shall be determined by clearly-defined criteria such as income, status as a producer or landowner, factor use or production level in a defined and fixed base period".
5) Last, but not least, as the SPS payments cannot be assigned to a particular product, they are imputable to any product of which they lower the sale price below its EU average production cost. Therefore all EU agricultural exports can be sued for dumping, even products which had never received any direct payment as fine wines and cheese, as long as their producers get SPS or SAPS payments (Single Area Payment Scheme for 10 of the EU-12 new Member States) for other productions, which applies practically to all EU-27 farms to-day.

6) A large part of the SPS and BB payments are granted to feed (EU cereals, oilseeds meals and pulses), and more recently also to feedstocks used for agrofuels (vegetable oil, cereals and sugarbeet), which are both input subsidies placed in the amber box for developed countries (AoA article 6.2). Even if biodiesel is not an agricultural product for the WTO, contrary to bioethanol, the AoA Annex IV paragraph 4 on the AMS calculation states that "Measures directed at agricultural processors shall be included to the extent that such measures benefit the producers of the basic agricultural products", which is all the more obvious as the agrofuels boom has increased much the prices of vegetable oils and cereals
.  

7) The remaining BB subsidies (those not transferred to the AMS for their feed component or to the SPS) are coupled because they coexist with the SPS for the same products. Indeed, according to the AoA article 6.5, the BB direct payments are granted "under production-limiting programmes" whilst the SPS allows to produce any product – otherwise it will not enjoy a full production flexibility –, including products of which the production is forbidden or capped. This contradiction was already written in paragraph 28 of the preamble of the EU Council regulation n° 1782/2003 of 29 September 2003: "(28) In order to leave farmers free to choose what to produce on their land, including products which are still under coupled support, thus increasing market orientation, the single payment should not be conditional on production of any specific product. However, in order to avoid distortions of competition some products should be excluded from production on eligible land". And article 51 of the same Regulation specifies that this exclusion concerns permanent crops, fruits and vegetables and potatoes other than for starch. And point 1) above has shown that several other productions are forbidden or capped.

8) The BB has not limited the production largely because its payments per hectare and cattle head have not been limited and have increased significantly for cereals, oilseeds and pulses and considerably for cattle after the CAP reform of March 1999.

9) In any case the BB subsidies are part of the allowed OTDS that the EU has agreed to cut by 80% in the implementation period.

2°) The allowed OTDS of the 1995-00 base period is not €110.305 billion but only €90.496 billion
1) The product-specific de minimis is not of 5% of the value of the whole agricultural production as for the non-product-specific AMS  

Paragraph 30 on de minimis support of the Revised draft on agricultural modalities of 6 December 2008 claims to comply with the AoA definition of the product-specific de minimis support: "The de minimis levels referred to in Article 6.4(a) of the Uruguay Round Agreement on Agriculture for developed country Members (i.e. 5 per cent of a Member's total value of production of a basic agricultural product in the case of product-specific de minimis". This is a lie as the AoA (Article 6.4) states: "A Member shall not be required to include in the calculation of its Current Total AMS and shall not be required to reduce: (a) product-specific domestic support which would otherwise be required to be included in a Member's calculation of its Current AMS where such support does not exceed 5 per cent of that Member's total value of production of a basic agricultural product during the relevant year" (not underlined in the text). In other words, as soon as a product-specific (PS) support reaches 5% of the production value of the product, it loses its allowed PS de minimis exemption and gets a PS AMS which is added to the applied total AMS and the production value of that product is added to the production value of all products with PS AMSs. 
H. de Gorter and J.D. Cook, among others, confirm this interpretation: "Product-specific de minimis ceiling is less than 5 percent of the total value of production because support for some products are over five percent of the value of production and so is included in the AMS"
. They show that, for the US, the permitted PS de minimis is of $5.773 billion against $9.621 billion for the NPS de minimis. Ivan Roberts confirms that "Where a commodity’s support is counted toward a member’s AMS, the country would not be eligible for product specific de minimis exemption for that commodity"
. The Congressional Research Service also confirms: "U.S. commodity-specific support that is below 5% of a commodity’s value of production is deemed sufficiently benign that it does not have to be included in the AMS calculation. Such commodity specific support can be evaluated for each individual commodity"
. 
The apparent reason why the successive revised drafts on agricultural modalities have changed the rule on PS de minimis is that several Members have not been able, or rather willing, to notify the production value of each product having a calculated AMS. This has been particularly the case of Japan up to 2004 (last year notified) and of the EU up to 1999-2000 (the production value has only appeared in the notifications from 2000-01 to 2005-06, the last year notified). This lack of data on the production values of the EU and Japan products notified with PS AMSs explains why the simulations published in May 2006 by Canada on the impact of the EU, US and Japan offers on their Final Bound Total AMS reductions have used 5% of the whole value of agricultural production (VOP) for PS de minimis. The WTO should have asked them instead to rectify their notifications by adding the production value of each product, which would not have been difficult for them since Solidarité has done it for the EU
. 
In any case both the EU and US have applied the AoA actual definition of the PS de minimis in their notifications to the WTO up to now and it is precisely because the EU did not avail of the production value of each product until 1999-00 that its notified PS de minimis has been much lower than the US one.  

2) Another reason of changing the rule on PS de minimis is to avoid considering the existence of feed subsidies 

The developed countries continue to deny that the huge subsidies to feedstuffs (cereals, oilseeds cakes and pulses) are input subsidies to be notified in the PS AMS of animal products (meats, eggs and milk) having consumed them. Yet the Congressional Research Service has acknowledged that "program commodities such as corn are feed inputs for livestock"4. For OECD also, "Input subsidies are typically explicit or implicit payments reducing the price paid by farmers for variable inputs (for example… feed)". Besides the EU notifies some feed subsidies in the AMS such as those to dried fodder (for example for €313 million in 1999-00 and €223 million in 2004-05), which attests that it is aware that feed subsidies are coupled. But the US are cheating in the same manner although they notify subsidies to grazing fees on public lands
.  
Yet those subsidies to feedstuffs, oilseeds and pulses are conferring product-specific (PS) AMSs to all animal products, which increases the production value of the products with PS AMSs and lowers the production value of products without PS AMSs. The average value of EU products with PS AMSs rises to €201.323 billion in the base period so that, given the €222.577 billion in average value of the whole agricultural production, the average production value of products without PS AMSs shrinks to €21.253 billion and the allowed PSdm, which is 5% of that value, falls to €1.063 billion. Consequently the actual average blue box (BB) has fallen to €11.145 billion instead of €20.888 billion because €9.743 billion in BB payments to cereals, oilseeds and pulses have been transferred to the PS AMSs of animal products having consumed these feeds. Therefore the allowed OTDS for 1995-00 falls at €90.496 billion – 67.159 (FBTA) + 1.063 (PSdm) + 11.129 (NPSdm) + 11.145 (BB) – instead of €110.305 billion in Canada's simulations. And cutting it by 80% gives an allowed OTDS of €18.099 billion at the end of the Doha Round implementation period.

3°) The EU applied product-specific and total AMS has been on average of €60.973 billion in the 1995-00 base period and not of the notified €48.425 billion
The blue box (BB) payments granted to COPs (cereals, oilseeds, pulses) used as feed has had the double effect to reduce the actual BB and to increase the PS AMSs of animal products having consumed these feedstuffs, as shown in tables 1 and 2. And we have added the subsidies to the skimmed milk to feed calves, the subsidies to manufacturers on butterfats and liquid skimmed milk for casein. However we have not taken into account the storage subsidies to stick to the unchallengeable subsidies although we have argued (in the paper quoted as source of table 1) that there are good reasons to do it. We get finally to an actual PS AMS of €60.973 billion on average in the 1995-00 base period instead of the €48.425 billion notified (taking into account the EU revised notifications of 13 May 2009). 

Table 1 – The EU notified and actual product-specific AMS from 1995-06 to 2000-01 

	In € billions
	1995/96
	1996/97
	1997/98
	1998/99
	1999/00
	2000/01
	Average 95/00

	Notified PS AMS 
	50026
	51163
	50346
	46947
	48157
	43909
	48425

	Poultry and eggs
	1281
	1271
	1381
	1442
	1393
	1377
	1358

	Pig meat
	2386
	2352
	2595
	2703
	2614
	2483
	2522

	Bovine meat
	2603
	2546
	2682
	2682
	2634
	2633
	2630

	Milk
	3893
	3925
	4145
	4297
	4104
	4105
	4078

	Oilseeds meals
	859
	871
	864
	803
	824
	576
	800

	Pulses            
	586
	523
	252
	618
	647
	524
	525

	Butterfat
	646
	625
	598
	584
	520
	449
	428

	Skimmed milk for casein
	197
	207
	180
	181
	247
	232
	207

	Actual SP AMS
	62477
	63483
	63043
	60257
	61140
	56288
	60973


Source : J. Berthelot, Review of the EU agricultural distorting supports to  rebuild fair and sustainable agricultural trade rules after the Doha Round hibernation, 29 December 2006, Solidarité, http://solidarite.asso.fr/ENG/home/textes2006.htm
On the other hand the BB is lower than that notified as a result of transferring in the AMS the share of COP subsidies going to feedstuffs:

Table 2 – The EU blue box net of subsidies to COPs used as feedstuffs from 1995-96 to 2000-01 

	In € billions
	1995
	1996
	1997
	1998
	1999
	2000
	Average 95/00

	Total blue box 
	20.846
	21.521
	20.443
	20.504
	19.792
	22.223
	20.888

	Blue box to COPs
	15.648
	17.193
	16.191
	15.978
	15.128
	16.825
	16.161

	   "  used as feed
	8.880
	9.127
	10.058
	10.553
	10.205
	9.633
	9.743

	Blue box net of feed COPs
	6.768
	8.066
	6.133
	5.425
	4.923
	7.192
	6.418

	Actual net blue box
	11.966
	12.394
	10.385
	9.951
	9.587
	12.590
	11.145


Source : J. Berthelot, Review of the EU agricultural distorting supports to  rebuild fair and sustainable agricultural trade rules after the Doha Round hibernation, 29 December 2006, Solidarité, http://solidarite.asso.fr/ENG/home/textes2006.htm
4°) The subsidies of the non product-specific AMS have been hugely under-notified 
The main under-notifications are on subsidies to farm investments, marketing and promotion, agricultural fuels and irrigation. All these under-notifications to the WTO are deducted from the EU notifications to OECD, except those to irrigation for which we have taken the notifications to the WTO irregularly put in the green box. It results that the NPS AMS has been at least of €6.590 billion on average in the base period and of €11.276 billion on average in the two last notified years 2004-05 and 2005-06.
Table 3 – EU notified and actual NPS AMS in 1995-00, 2004-05 and 2005-06

	€ millions
	1995-00
	2004-05
	2005-06

	
	notified
	OECD
	actual
	notified
	OECD
	actual
	notified
	OECD
	actual

	Agric. insurances 
	101
	167
	167
	629
	298
	629
	635
	366
	635

	Agricultural fuel
	0
	1933
	1933
	0
	3468
	3468
	0
	3620
	3620

	Agricultural loans
	420
	499
	499
	457
	519
	519
	337
	388
	388

	Farm investments
	0**
	1997
	1997
	0**
	2750
	2750
	0**
	3326
	3326

	Irrigation
	1097*
	-
	1097
	713*
	166
	713
	806*
	207
	806

	Marketing-promotion
	902*
	902
	902
	1369*
	2657
	2657
	1620*
	3040
	3040

	Total NPS AMS
	521
	5498
	6590
	1087
	9858
	10736
	1059
	10947
	11815


Source: notifications to the WTO and OECD: PSE data base for  EU-27, http://www.oecd.org/document/59/0,3343,en_2649_33797_39551355_1_1_1_1,00.html 

* Aids wrongly notified in the blue box ** For conservative reasons, we have not taken in totality the post  "Structural Adjustment Assistance provided through Investment Aids" which has reached on average €5.638 billion from 1995 to 2000 but we have limited ourselves to the farm investments subsidies notified to the OECD.  

Indeed all these subsidies are in the amber box for the developed countries according to the AoA: article 6.2 ("investment subsidies which are generally available to agriculture in developing country Members... shall be exempt from domestic support reduction commitments that would otherwise be applicable to such measures"), paragraph 4 of Annex 4 ("Policies directed at agricultural processors shall be included to the extent that such policies benefit the producers of the basic products") and Annex 3 paragraph 13 ("Other non-exempt policies, including input subsidies and other policies such as marketing cost reduction measures"). As for tax rebates on agricultural fuel, these input subsidies are derived from article 1 of the Agreement on subsidies and countervailing measures: "1.1
For the purpose of this Agreement, a subsidy shall be deemed to exist if:… (ii) government revenue that is otherwise due is foregone or not collected (e.g. fiscal incentives such as tax credits)". 

Therefore the average applied OTDS in the base period 1995-00 has been of €78.743 billion (table 4) instead of €69.269 billion notified (the OTDS four components have been notified) and that of 2005-06, the last notified year, of at least €72.867 billion if we limit ourselves to: 1) modify the under-notifications of the NPS AMS – which has been of €11.815 billion instead of the notified €1.095 billion as shown in table 4 –; 2) add the gap of €12.548 billion between the notified AMS and the actual AMS of the 1995-00 period linked to the PS AMSs obtained by the animal products (from the transfer of COP payments to feedstuffs); 3) add the other posts of table 1; 4) and reduce the BB by €9.743 billion as in the 1995-00 period. However we will make a more accurate calculation of the actual PS AMS for the notifications from 2001-02 to 2005-06 and will make forecasts up to 2009 and 2014.

Table 4 – EU notified and actual OTDS in the 1995-00 base period and in 2005-06
	
	1995-00
	2005-06

	€ millions
	notified
	actual
	notified
	actual

	Product-specific and total AMS
	48425
	60973
	28427
	40975

	Non product-specific de minimis
	521
	6590
	1059
	11815

	Product-specific de minimis
	35
	35
	192
	192

	Blue box
	20888
	11145
	13445
	3702

	SPS (for EU-15)
	-
	-
	14734
	14734

	SAPS (for EU-12)
	-
	-
	-
	1449

	Total OTDS
	69869
	78743
	431237
	72867


As, according to the European Parliament quoting the EU Commission, the SPS represents now 91% of agricultural direct payments and will represent even more in the next years given the Health Check decisions, the fact that the SPS will be automatically ruled as being in the amber box, mainly given the WTO precedent in the cotton case, implies that this type of agricultural subsidies is extremely dangerous for the EU farmers as the durability of their income and hence of their survival is suspended at this sword of Damocles. 
Let us add that the SPS is totally absurd as it is independent from the prices level, it does not allow to regulate the agricultural markets but increases their volatility. Besides the recurrent assertion that the SPS allows the EU farmers to better respond to market signals, i.e. to prices, is absurd as the EU agricultural prices are no longer market prices since 1992 since they have been artificially reduced below average production costs and compensated to a large extent by huge subsidies. So that the WTO Members are founded to prosecute the EU agricultural products on dumping grounds through the use of the simplified procedure for "non market economies" that the EU itself is using, based on its Council regulation (EC) n° 384/96 of 22 December 1995 which states in article 1.c) that one should bring "sufficient evidence that the producer operates under market economy conditions, that is if: decisions of firms regarding prices, costs and inputs, including for instance raw materials, cost of technology and labour, output, sales and investment, are made in response to market signals reflecting supply and demand, and without significant State interference in this regard". Therefore one cannot help concluding that the EU farmers have not taken their production decisions since the CAP reform of 1992 and even more since that of 2003 "in response to market signals reflecting supply and demand and… without significant State interference", as the EU agricultural prices are much below the EU average production cost without these huge subsidies.   
Given these huge EU and US lies on the actual level of their trade-distorting support, it is a pity to acknowledge that, at New Delhi, "Virtually all developing-country groupings… endorsed the December texts as the basis of negotiations…  Egypt on behalf of the African Group, Indonesia on behalf of the G33 and Mauritius on behalf of the ACP underscored their own group concerns and said that the draft modalities… should not be reopened" (SUNS #6770 Wednesday 9 September 2009).
However understandable their concerns that, through reopening tentative accords, developing countries would be called upon to pay a further price to the US and EU for concluding the negotiations, if the past (of what happened in the Uruguay Round) be a guide to the future, at the end, the US and EU wherever it suits them will ensure that the texts are reopened, and only the developing countries will be left helpless, committed to what they had already agreed. This was what happened (as reported in the SUNS IN 1992 AND 1993) during the closing stages of the Uruguay Round on the Dunkel Text, which had been presented in December 1991 as a package, with any part to be opened and modified only under prior consensus of the TNC. Every agreement where the US and EU wanted changes were reopened, changed and changes presented to everyone as a fait accompli, and only those like TRIPS of concern to developing countries could not be reopened.
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