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Comments on the green box provisions in the WTO 

Revised Draft Modalities for Agriculture of 6 December 2008

Jacques Berthelot (jacques.berthelot4@wanadoo.fr), Solidarité
Geneva, December 2, 2009   
ANNEX B

Annex 2 of the Agreement on Agriculture shall be amended as follows:

The comments have been put in the arial narrow 11 police and between square brackets
to distinguish them from the excerpts of the Revised Draft in times new roman 11. 

We have only copied the provisions of the Draft linked to the comments made.   
[Most of the following changes to Annex 2 refer to the necessity to better adapt it to the supposed needs of DCs. But this kicks the ball into touch to avoid the core issue of challenging the trade distorted effect of the developed countries' green box. The only function of the following possibilities for DCs to use more green box subsidies – although most DCs cannot afford to grant them – is to build a smokescreen avoiding to question the legitimacy of exempting such subsidies from reduction commitments in developed countries and from being taken into account in their dumping. DCs have all the less problems with the green box that they do not have any problem with the amber box with the leeway given by the AoA article 6.2 (input and investments subsidies) and article 6.4 (de minimis of 10% of the agricultural production value), so that almost all DCs with AMS commitments have an applied AMS nil as being below the de minimis ceiling.

1) To the contrary Members should revise radically the Annex 2 provisions, beginning by paragraph 1 which sets out the basic principle from which all the other paragraphs are derived. This paragraph states: "…All policies for which exemption is claimed shall conform to the following basic criteria: (i) the support in question shall be provided through a publicly-funded government programme (including government revenue foregone) not involving transfers from consumers; and, (ii) the support in question shall not have the effect of providing price support to producers". 

a) First, green box subsidies imply transfers from consumers: from a domestic macro-economic point of view the distinction between a market price support – financed by consumers – and a subsidy – financed by taxpayers – is not convincing since most taxes end up being paid by consumers. 

a) This is obvious in the EU where more than ¾ of the Budget are eventually paid by consumers: (1) This is quite clear for the VAT (value added tax) which accounts for about 40% of the direct financial resources of the EU Budget. (2) This is true also for the major part of the 42% of the Budget coming from the Member States' contribution as a proportion of their GDP since: (i) The VAT represents also a large part of the Member States' (45% in France). (ii) This is true also for many specific indirect taxes such as excise duties on oil products (8% of the State Budget in France), on tobacco (1% in France), on alcoholic drinks, registration fees (4.5% in France), etc. (iii) This is also true for corporate income taxes (16% in France) and even for part of the income tax of households who are running at the same time individual businesses when they can transfer the taxes on prices to consumers.

b) This general observation is less clear-cut in the US where there is no VAT but there are nevertheless excise duties and turnover taxes and, like elsewhere, private companies transfer their taxes to consumers through prices (http://www.window.state.tx.us/taxinfo/incidence/nature.html).

b) Second, green box subsidies bring a clear price support to producers: the drop in agricultural prices permitted by direct subsidies such as the EU "single payment scheme", the former US "production flexibility contracts" and the subsequent "fixed direct payments", and all the other green box subsidies have a clear impact on production and prices: 

i) They bring a price support to farmers who can make do with prices lower than the average production cost. 

ii) They compensate reductions in the prices of cereals, oilseeds and pulses used as feed, which  bring a huge price support to farmers producing meats, eggs and milk.

iii) They bring a huge price support to agri-food industries as the prices of their main inputs are reduced, which increases their competitiveness on the domestic market, at the export level and at the import level, reducing their need of export subsidies and tariffs.

iv) The European Commission is repeatedly claiming that the full decoupling of the allegedly green box "single payment scheme" allows the EU farmers to respond better to "market signals", by producing in relation to market prices rather than responding to direct payments differentials among products. Forgetting that the prices of most EU agricultural products are no longer market prices but prices of "non market economies" as being much below average unit production cost. The green subsidies bring a large price support in allowing to maintain prices much below the average full production cost. 

Since these two conditions of Annex 2 paragraph 1 apply to all specific green subsidies of paragraphs 2 to 13, this is the first reason why they cannot be put in the green box.] 

Government Service Programmes - General services (paragraph 2)

[The "general services" for agriculture are not green, non trade-distorting, subsidies.  
1) For Daryll Ray, of the University of Tennessee, "WTO has declared that such research and education related expenditures have a minimal effect on trade. Such a declaration is inconsistent with the notion that any public policy that causes changes in production shifts the supply curve. In practice, these activities have a direct impact on price and trade, whether that be a set-aside program or yield enhancing research" (Is food too important to be left to WTO? APAC, University of Tennessee, November 29, 2002, http://www.agpolicy.org). He adds in another paper: "Clearly, neither the US nor the rest of the world would be facing today's low prices and failing small farms if the cumulative growth in agricultural productivity had not taken place" (Daryll Ray, Daniel de la Torre Ugarte, Kelly J. Tiller, US Agricultural Policy: Changing course to secure farmers livelihoods worldwide, APAC, University of Tennessee, September 2003). And he extends his criticism of the green box to infrastructures subsidies: "Little attention has been paid to legacy investments in the infrastructure of agricultural areas. These legacy investments… all influence production decisions in one way or another and that influence continues year after year while the influence of direct payments are limited to a given year" (Daryll Ray, What is an agricultural subsidy?, APAC, University of Tennessee, 26 mars 2004).

2) IFPRI confirms the huge benefits that subsidies to agricultural research and extension have brought to developed countries and could bring to India: "IFPRI research shows that investments in R&D have the highest impact on agricultural growth per million rupees invested. The rates of return to public investment in research have been as high as over 60 percent, and in extension, over 50 percent. India currently invests only about 0.5 percent of its agricultural GDP in agricultural research, compared with 0.7 percent in the developing countries as a whole and as much as 2–3 percent in the developed countries" (J. von Braun et al., Indian agriculture and rural development, IFPRI, 2005).]

Decoupled income support (paragraph 6)

Modify the existing subparagraph (a) as follows:

(a) Eligibility for such payments shall be determined by clearly-defined criteria such as income, status as a producer or landowner, factor use or production level in a defined, fixed and unchanging historical base period which shall be notified to the Committee on Agriculture. Transfer of entitlements to existing decoupled income support between producers or landowners shall not be precluded. An exceptional update is not precluded, provided that producer expectations and production decisions are unaffected, in particular due to (a) ensuring  that any updated base period is not only a significant number of years in the past

[The vagueness of this circumlocution cannot hide the facility opened to update the payments. On the other hand this footnote 1 seems to be here to accommodate the change to deliver the EU SPS (single payment scheme), change contemplated by the EU Commission to adopt a uniform payment per hectare on a regional or national basis rather than on the historical entitlements to the former level of blue direct payments.]
but is also determined and promulgated by the administering authority in such a way that the updated base concerned could not have been reasonably anticipated by producers such that their production decisions could be materially altered, (b) that such updating is not made in conjunction with, or otherwise amounts de facto to, a decision to increase the uniform unitary rate per crop
 

[Oddly enough, apart from this updating issue, the other conditions does not preclude the possibility to increase the decoupled payment provided that it is not based on the type or volume of production or of the price or of the production factors of another year than the base period. This leaves the possibility to increase the decoupled income support on the basis of a uniform payment for all farmers.]
and (c) that this updating shall not, in itself or otherwise by reason of its introduction, have the effect, directly or indirectly, of circumventing the obligations regarding domestic support measures and price support to producers pursuant to paragraph 1.

Members which have not previously made use of this type of payment and thus have not notified and which cannot establish a historical base period because of a lack of data shall not be precluded from establishing an appropriate base period which, provided that it is not based on any future factor use or production, need not be based on a pre-existing determinate historical record, but which shall be fixed and unchanging and shall be notified
. This is without prejudice to the possibility for Members to establish appropriate base periods for substantially different decoupled income support in accordance with the conditions laid down in this paragraph.  

[Let us remind the reader why the US fixed direct payments and the EU SPS payments are not in the green box:

1) The US fixed direct payments have been ruled not being in the green box by the WTO Appellate Body the 3 March 2005 since farmers receiving them are not allowed to grow fruits, vegetables and wild rice, an interdiction not removed by the Congress in the 2008 Farm Bill despite USDA's repeated pressures. If they are not in the green box, they are necessarily in the amber box because they do not correspond to the AoA provisions on the blue box.

2) The EU "single payment scheme" (SPS) is not in the green box as it does do not abide by 3 of the 5 conditions imposed by the AoA Annex 2 paragraph 6: 

1- The SPS contradicts the condition b) of the Agreement on Agriculture (AoA) Annex 2 paragraph 6 which states: "The amount of such payments in any given year shall not be related to, or based on, the type or volume of production (including livestock units) undertaken by the producer in any year after the base period". Indeed, after the precedent of the WTO Appellate Body ruling on cotton of March 2005 that the US fixed direct payments are not in the green box – hence are in the amber box – because not fully decoupled as farmers receiving them are prevented to grow fruits, vegetables and wild rice, the EU SPS will be much more easily judged to be in the amber box. Because the EU maintains interdictions or caps on the production of many more products, even if the interdiction on fruits and vegetables which applies also now would disappear in 2010: permanent crops, potatoes other than for starch, milk and sugar beet (production quotas up to 2014-15), wine (plantation rights up to 2016 at least), cotton and tobacco (production caps decided in 2004). 

2- The SPS contradicts condition e) stating that "No production shall be required in order to receive such payments". But the EU Council regulation n° 1782/2003 of 29 September 2003 states that farmers getting SPS must "ensure that all agricultural land, especially land which is no longer used for production purposes, is maintained in good agricultural and environmental condition". Annex 4 of the regulation specifies that this implies not only "Avoiding the encroachment of unwanted vegetation on agricultural land" but also "Protection of permanent pasture" and "Minimum livestock stocking rates", which is clearly a production. 
3- The SPS remains coupled to agricultural area as farmers must show they have eligible hectares to get their payments, which contradicts the condition d) of the same paragraph 6: "The amount of such payments in any given year shall not be related to, or based on, the factors of production employed in any year after the base period". 

4- The SPS is based on the amount of blue box subsidies of the 2000-02 years, a criterion not allowed by the condition a) of paragraph 6: "Eligibility for such payments shall be determined by clearly-defined criteria such as income, status as a producer or landowner, factor use or production level in a defined and fixed base period".

5- A large part of the SPS and BB payments are granted to feed (EU cereals, oilseeds meals and pulses), and more recently also to feedstocks used for agrofuels (vegetable oil, cereals and sugarbeet), which are both input subsidies placed in the amber box for developed countries (AoA article 6.2). Even if biodiesel is not an agricultural product for the WTO, contrary to bioethanol, the AoA Annex IV paragraph 4 on the AMS calculation states that "Measures directed at agricultural processors shall be included to the extent that such measures benefit the producers of the basic agricultural products", which is all the more obvious as the agrofuels boom has increased much the prices of vegetable oils and cereals (Toni Harmer, Biofuels subsidies and the law of the WTO, ICTSD, June 2009, http://ictsd.net/i/publications/50724/).  

6- Last, but not least, as the SPS payments cannot be assigned to a particular product, they are attributable to any product of which they lower the sale price below its EU average production cost. Therefore all EU agricultural exports can be sued for dumping, even products which had never received any direct payment as fine wines and cheese, as long as their producers get SPS or SAPS payments (Single Area Payment Scheme for 10 of the EU-12 new Member States) for other productions, which applies practically to all EU-27 farms to-day.
Now, the WTO Members should be aware that the EU has created the SPS in 2003 its still on-going CAP (common agricultural policy) reform to attempt to "green" its previous blue box direct payments and amber box supports as the "peace clause" (of the AoA article 13) ended the 31 December 2002. The SPS has been allocated to the EU farmers for the first time in the marketing year 2005-06 and has been notified in the green box for that year (which is the last year notified) at €14.734 billion for the EU-15 and at €1.449 billion in the SAPS (Single Area Payment Scheme) for the EU-10 new Members. But the SPS and SAPS have already reached €30.4 billion in 2007-08 and should be close to €40 billion in 2014-15 when the blue box would have disappeared as most of the remaining amber box (AMS).]
Payments (made either directly or by way of government financial participation in crop insurance schemes) for relief from natural disasters (paragraph 8)

Modify the existing subparagraphs (a), (b) and (d) as follows:... (d) Payments made under this paragraph shall not exceed the level required to prevent or alleviate further loss as defined in criterion (b) above.

[1) Point d) of the preceding paragraph 7 of Annex 2 – not modified by this revised draft – specifies that "Where a producer receives in the same year payments under this paragraph and under paragraph 8 below (relief from natural disasters), the total of such payments shall be less than 100 per cent of the producer's total loss". However this provision does not take into account the amber and blue subsidies already available to farmers. Especially if the income loss comes from a drop in price and not in production volume, the marketing loan and counter-cyclical payments allow already to compensate part of the price drop.  
2) The provisions of paragraphs 7 and 8 allow larger loopholes than those already acknowledged in the US:

The new USTR Chief Agriculture Negotiator, Joe Glauber, who was a specialist of crop insurances in his former position of USDA's Deputy Chief economist, stated in 2006: "Subsidies for crop insurance have averaged more than $3 billion a year since 2002, and annual disaster payments have averaged more than $2 billion. Moreover, much of the disaster assistance goes to producers who also are receiving crop insurance indemnity payments. The result, as the title of this paper suggests, is “double indemnity.”" (Joseph W. Glauber, Double Indemnity: Crop Insurance and the Failure of U.S. Agricultural Disaster Policy, in Bruce L. Gardner and Daniel A. Sumner, The 2007 Farm Bill and Beyond, 2007, http://aic.ucdavis.edu/research/farmbill07/aeibriefs/20070516_Summary.pdf).]

Structural adjustment assistance provided through investment aids (paragraph 11)

Modify the existing subparagraph (b) as follows:

The amount of such payments in any given year shall not be related to, or based on, the type or volume of production (including livestock units) undertaken by the producer in any year after the base period other than as provided for under criterion (e) below..   The base period shall be a defined, fixed and unchanging historical base period which shall be notified to the Committee on Agriculture. Transfer of entitlements to existing decoupled income support between producers or landowners shall not be precluded. An exceptional update is not precluded, provided that producer expectations and production decisions are unaffected, in particular due to (a) ensuring  that any updated base period is not only a significant number of years in the past
 but is also determined and promulgated by the administering authority in such a way that the updated base concerned could not have been reasonably anticipated by producers such that their production decisions could be materially altered, (b) that such updating is not made in conjunction with, or otherwise amounts de facto to, a decision to increase the uniform unitary rate per crop
 and (c) that this updating shall not, in itself or otherwise by reason of its introduction, have the effect, directly or indirectly, of circumventing the obligations regarding domestic support measures and price support to producers pursuant to paragraph 1.

[The vagueness of this circumlocution cannot hide the facility opened to update the payments.]

Members which have not previously made use of this type of payment and thus have not notified and which cannot establish a historical base period because of a lack of data shall not be precluded from establishing an appropriate base period which, provided that it is not based on any future factor use or production, need not be based on a pre-existing determinate historical record, but which shall be fixed and unchanging and shall be notified
. This is without prejudice to the possibility for Members to establish appropriate base periods for substantially different decoupled income support in accordance with the conditions laid down in this paragraph.  

[The WTO Members should clarify once and for all the AoA contradictory provisions regarding this issue of "Structural adjustment assistance provided through investment aids" because several other provisions put these subsidies in the amber box:

1) AoA Article 6.2 puts them in the amber box for developed countries since they are only exempted from reductions for DCs: "investment subsidies which are generally available to agriculture in developing country Members… shall be exempt from domestic support reduction commitments that would otherwise be applicable to such measures". 

2) Subsidies to agri-food industries and marketing units, included in the package of investment aids of paragraph 11 ("Construction of processing, packaging and storage centres and equipment"), are put in the amber box by Annex 4 paragraph ("Policies directed at agricultural processors shall be included to the extent that such policies benefit the producers of the basic products") and by Annex 3 paragraph 13 ("Other non-exempt policies, including input subsidies and other policies such as marketing cost reduction measures").

3) Developed countries claim that their farm investments subsidies are in line with the provisions of paragraph 11 which limit them "to assist the financial or physical restructuring of a producer's operations in response to objectively demonstrated structural disadvantages", to the fact that "The payments shall be given only for the period of time necessary for the realization of the investment in respect of which they are provided", and that "The payments shall be limited to the amount required to compensate for the structural disadvantage". 

4) These paragraph 11 subsidies in the EU have animated many debates in the Committee on agriculture in 1998 and 1999. 

a) During the Committee meeting of 1st October 1998 XE "OMC" , several Members XE "Australie" 

 XE "Amérique latine:Mercosur: Brésil" 

 XE "Canada"  have questioned the EU compliance of its subsidies to the setting up of young farmers and the modernization of farms with paragraph 11 XE "Accord agricole de l'Uruguay Round"  XE "boîte verte"  XE "bonification d'intérêt" . The EU has answered that  XE "aide découplée" "the payment is strictly determined by the costs and types of investment and not linked to the production volume or price. Payments are strictly related to the investment concerned. There is no obligation for beneficiaries to produce a particular product". Such an answer contradicts an EU Commission report of 1999 that "The Europe of fifteen is dominated by the specialised types of farming which grouped 80% of farms…in 1995. Specialisation…is going on since 1995". The EU representative added that "investment aids are always adapted at problems of specific structures: small farms, obsolete technical equipment, low diversification of agricultural activities, for example", which is untrue since the beneficiaries had farms larger than the average. 

b) The new EU regulation in force since 2000 no longer caps the income to be eligible to setting-up or farm modernization investments subsidies, which are granted within the "second pillar" of "rural development" that the EU notifies entirely in the green box. This is indeed the main but not confessed reason of the EU willingness to increase progressively the second pillar subsidies in relation to the first pillar. 

c) Although the first condition for green subsidies is that "they have no, or at most minimal, trade distortion effects or effects on production", these investment subsidies have clearly the effect of increasing production, being excluded only those which effect is "to increase the production of products without normal outlets on the markets". Thus the production within the dairy and sugar quotas is considered as having no trade distortion effects although 10% of the EU milk production and 30% of sugar production have required the highest export subsidies in the EU.]

Payments under regional assistance programmes(paragraph 13)

Modify the existing subparagraphs (a), (b) and (f) as follows:

(a)
Eligibility for such payments shall be limited to producers in disadvantaged regions.  Each such region must be a clearly designated contiguous geographical area with a definable economic and administrative identity, considered as disadvantaged on the basis of neutral and objective criteria clearly spelt out in law or regulation and indicating that the region's difficulties arise out of more than temporary circumstances.  

[Since the very large majority of DCs' farmers, "on the basis of neutral and objective criteria clearly spelt out" by all the reports of international institutions, are suffering infinitely more from "region's difficulties… of more than temporary circumstances" than farmers in the disadvantaged regions of developed countries, the subsidies the later get on this item are increasing the competitiveness of their products in relation to those of their DCs' colleagues, which is again the broad economic definition of protection and thus of coupled subsidies. Allowing DCs to benefit more of this exemption would change nothing to this fact.]  

Developing country Members shall be exempted from the condition that a disadvantaged region must be a contiguous geographical area.

(b)
The amount of such payments in any given year shall not be related to, or based on, the type or volume of production (including livestock units) undertaken by the producer in any year after the base period other than to reduce that production.  The base period shall be a defined, fixed and unchanging historical base period which shall be notified to the Committee on Agriculture. Transfer of entitlements to existing decoupled income support between producers or landowners shall not be precluded.

  

An exceptional update is not precluded, provided that producer expectations and production decisions are unaffected, in particular due to (a) ensuring  that any updated base period is not only a significant number of years in the past
 but is also determined and promulgated by the administering authority in such a way that the updated base concerned could not have been reasonably anticipated by producers such that their production decisions could be materially altered, (b) that such updating is not made in conjunction with, or otherwise amounts de facto to, a decision to increase the uniform unitary rate per crop
 and (c) that this updating shall not, in itself or otherwise by reason of its introduction, have the effect, directly or indirectly, of circumventing the obligations regarding domestic support measures and price support to producers pursuant to paragraph 1.

[The vagueness of this circumlocution cannot hide the facility opened to update the payments.]
Additional comments: the green box should not hide the developed countries' gold box

The WTO Members should be aware of another huge limitation of the WTO rules, namely in article 2 of the Agreement on subsidies and countervailing measures, which takes only into account the present "specific" subsidies, here the current agricultural subsidies. That is why we have put in a "gold box" all types of past and present non agricultural supports and the past agricultural supports, including particularly a high import protection.

a) These present and past non agricultural supports have reduced largely the unit production cost of agri-food products in rich countries vis-à-vis those in DCs, particularly on the following items: 

(i) efficient transport and information infrastructures, which reduce greatly their corresponding costs. For example, the US spends $647 million a year only to maintain the navigability of the Mississipi river and it will devote much larger amounts in the future; 

(ii) general education and research; 

(iii) health and pensions of farmers financed by society at large, at least in the EU; 

(iv) wealthy consumers with an ever increasing purchasing power, able to pay fair prices to farmers, even if these prices are too low; 

(v) Democratic States able to enforce commercial contracts, to recover tariffs correctly, etc.

b) All in all, the present higher competitiveness of Western agri-food products relatively to that of DCs results much less from the difference in the present agricultural supports – the only ones considered by the WTO – than from the present and past non agricultural supports and past agricultural supports, for decades and even centuries, particularly through a huge import protection.  

c) It is why, even if the WTO would decide stricter criteria for the green box, developed countries would still be able to increase their gold box subsidies to maintain their farmers' competitiveness. For instance, instead of maintaining specific agricultural institutions to sustain farmers, they would have just to integrate these institutions in broader institutions so that the specific nature of the subsidies would disappear. 
A particular case would be to shift the huge domestic food aid which makes about 2/3 of all USDA agricultural subsidies from the USDA to the Department of Social Affairs. To be fair it is true that most of this food aid should not be considered as an agricultural subsidies as the citizens receiving food stamps are not obliged to buy US food products but can also buy imported products. If the domestic food aid is very low in the EU it is because most EU Member States are ensuring minimal incomes to all citizens, even if the number of poor and even hungry citizens is also increasing.    
� Where a Member has, at the time of entry into force of this Agreement, more than one type of direct payments within the same system of decoupled income support, it shall be possible to decide, within a period of no more than five years from the date of entry into force of this Agreement, to move from one to another type of direct payments for all or part of the territory of that Member, including the use of a changed base period.  This decision shall be taken once and for all for each part of the territory of the Member concerned.  Where a Member intends to exercise this possibility, it shall notify its decision to the Committee on Agriculture within 180 days of the entry into force of this Agreement.


� This shall mean the rate used to calculate the support per recipient on the basis of criteria such as area or yields.


� Developing country Members may not have the capacity to fully assess the impact of innovation in their agricultural policies. Accordingly, the base period of a time-limited experimental or pilot programme may not be taken as the fixed and unchanging base period for the purposes of this paragraph


� Where a Member has, at the time of entry into force of this Agreement, more than one type of direct payments within the same system of decoupled income support, it shall be possible to decide, within a period of no more than five years from the date of entry into force of this Agreement, to move from one to another type of direct payments for all or part of the territory of that Member, including the use of a changed base period.  This decision shall be taken once and for all for each part of the territory of the Member concerned.  Where a Member intends to exercise this possibility, it shall notify its decision to the Committee on Agriculture within 180 days of the entry into force of this Agreement.


� This shall mean the rate used to calculate the support per recipient on the basis of criteria such as area or yields.


� Developing country Members may not have the capacity to fully assess the impact of innovation in their agricultural policies. Accordingly, the base period of a time-limited experimental or pilot programme may not be taken as the fixed and unchanging base period for the purposes of this paragraph


� Where a Member has, at the time of entry into force of this Agreement, more than one type of direct payments within the same system of decoupled income support, it shall be possible to decide, within a period of no more than five years from the date of entry into force of this Agreement, to move from one to another type of direct payments for all or part of the territory of that Member, including the use of a changed base period.  This decision shall be taken once and for all for each part of the territory of the Member concerned.  Where a Member intends to exercise this possibility, it shall notify its decision to the Committee on Agriculture within 180 days of the entry into force of this Agreement.


� This shall mean the rate used to calculate the support per recipient on the basis of criteria such as area or yields.
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